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No. 12,152 


LIBERTY MUTUAL INSURANCE COMPANY and 
MORAUER AND HARTZELL, INC., Corporations, 
Appellants, 

v. 

i 

P. J. DONOVAN, Deputy Commissioner, and MARY 
ELIZABETH SLIGH, Appellees . 


Appeal from, the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLEE 


JURISDICTIONAL STATEMENT 

This is an appeal from a final judgment of the United 
States District Court for the District of Columbia (J.A. 12).: 
This Court has jurisdiction pursuant to Title 28, Section 
1291, United States Code. | 

STATEMENT OF CASE 

A. PROCEEDINGS BEFORE THE BUREAU OF EMPLOYEES' 
COMPENSATION COMMISSION. 

The appellee Mary Elizabeth Sligh instituted proceed¬ 
ings before the U. S. Employee’s Compensation Comipi.s- 
sion, hereinafter called the Commission, in which she sought 
an award as the widow of the deceased employee Thomas 
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Sligh, contending that she was the decedent’s “widow” 
within the contemplation of 33 U.S.C. 902(16). 

1. Evidence Before ihe Commission. 

The decedent Thomas Sligh was married to Mary Eliza¬ 
beth Jackson on February 7, 1948 (J.A. 24) and lived 
with her until the latter part of September, 1949 when 
they quarreled over financial difficulties and separated 
(J.A. 25). Thomas Sligh left at that time but returned 
during the month of October (J.A. 26) and on various 
occasions until sometime in December of 1949 (J.A. 41). 
Before his return he called Mary Elizabeth to find out 
her needs and he brought with him various items which 
he had purchased for her (J.A. 29). 

Mary Elizabeth’s sister, Mrs. Ravella Chambers, lived 
with them during that time and she testified that they 
were quite congenial for a while after the separation and 
that Mr. Sligh acted as if he wanted to come back (J.A. 
43). She said Thomas Sligh “would come by the house 
and leave shoes and things and would go down and buy 
what she needed” (J.A. 42). Mary Elizabeth testified that 
“ ... he never said anything to me about it (reconcilia¬ 
tion), so I never said anything to him” (J.A. 26). “I 
didn’t feel my pride would let me ask him, because of his 
leaving me” (J.A. 28). Ravella Chambers testified that 
Mary Elizabeth and Thomas Sligh were alone on the occa¬ 
sion of his return and that they had plenty of opportunity 
for intercourse (J.A. 43-44). 

Mary Elizabeth Sligh met Mr. Namon Rose early in 
November of 1949 (J.A. 29, 38) and began illegally con¬ 
sorting with him (J.A. 7, 36). On August 19, 1950, twins, 
Linda and Brenda, were born admittedly to Mary Eliza¬ 
beth and Namon Rose in Columbia Hospital where she 
registered as Mary Jackson Rose (J.A. 18, 29, 33). The 
Bureau of Vital Statistics lists the mother of those chil¬ 
dren as Mary Jackson Rose and the father as Namon Rose 
(J.A. 34). Mary Elizabeth testified that she knew Mr. 
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Sligh knew about the children even before they were born 
because he knew that she was pregnant (J.A. 30). She 
also testified that Namon Rose gave money to her before, 
the children were born and has been contributing fifteen 
dollars a week ever since (J.A. 31). 

In April 1951 (J.A. 37) or February, 1951 (J.A. 19) 
Namon Rose rented a one bedroom apartment at 321 18th 
Street, N.E. for Mary Elizabeth and the two children 
and has provided them with housing and accommodations, 
plus the fifteen dollars a week since that time. Namon 
Rose worked nights a great deal but when he would not 
work on some occasions would spend the night at this 
apartment (J.A. 33, 40) Mary Elizabeth had intercourse 
with no one other than Namon Rose since Thomas Sligh 
left (J.A. 30). 

On March 3, 1952 Namon Rose rented a house at 2316 
2nd Street, N.E. and sublet part of it to Mr. and Mrs. 
Theodore Smith. He, Mary Elizabeth, the two children: 
and Mr. Smith’s mother were the other residents of that 
house (J.A. 18, 32). Every night that Mr. Rose was not 
working he spent at that house (J.A. 32). Mr. Rose’s; 
mother took care of the children when Mary Elizabeth was 
not there (J.A. 32). 

Mary Elizabeth admitted using the name Mary Jackson 
Rose at Columbia Hospital in August, 1950 (J.A. 33). 
and testified subsequent to that when questions were asked 
concerning other times when she held herself out as the 
wife of Namon Rose: 4 ‘To friends that don’t know we 
aren’t married; they think we are.” (J.A. 32). This, she 
admitted was because she was introduced as Mrs. Rose 
(J. A. 32). She testified in October, 1952 that she now 
goes by, and has for some time, the name of Mary Jackson 
Rose (J.A. 33). 

Thomas Sligh died on December 6,1951. Mary Elizabeth 
testified that within a “couple of days” (J.A. 38-39) after 
his death she entered into a common law relationship with 
Namon Rose. 
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Namon Rose testified that he married Saddie Boddie 
on August 29, 1942; that he filed a divorce action against 
her on September 1, 194S; was granted a limited divorce 
on November 15, 1949 and that on March 21, 1952 he was 
granted an absolute divorce to become final (6) six months 
later (J.A.^1). 

2. Findings of the Deputy Commissioner. 

On the testimony outlined above Deputy Commissioner 
Donovan, on July 14, 1953, made findings of fact and 
awarded widows benefits to Mary Elizabeth Sligh (J.A. 6) 
from December 6,1951 to September 21,1952 in the amount 
of $679.28 and remarriage benefits to September 21,1954 in 
the amount of $1,704.03. The findings of fact, in pertinent 
part, include: 

“that in September, 1949 the employee deserted her 
and at the time of his death on December 6, 1951, she 
was living apart from him for justifiable cause; that 
in November, 1949, Mary Elizabeth Sligh began il¬ 
legally consorting with one Namon Rose; that on 
December 13, 1951, one week following the death of 
her husband on December 6, 1951, Mary Elizabeth 
Sligh and Namon Rose began living together in the 
District of Columbia; that Namon Rose was legally 
married to one Saddie Boddie on August 29,1942; that 
he filed suit for divorce from Saddie Boddie on Sep¬ 
tember 1, 1948, and was granted a limited divorce on 
November 15, 1949; that on March 21, 1952, he was 
granted an absolute divorce which became effective 
six (6) months thereafter, or on September 21, 1952; 
that from December 13, 1951, to September 21, 1952, 
inclusive, Mary Elizabeth Sligh and Namon Rose lived 
together in the District of Columbia and illegally con¬ 
sorted ; that effective September 22, 1952, they consum¬ 
mated a common law marriage and thereafter contin¬ 
ued to live together; that Mary Elizabeth Sligh is 
known to her friends as Mrs. Rose ... 11 (J.A. 7). 
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B. PROCEEDINGS BEFORE THE UNITED STATES 
DISTRICT COURT 

The Liberty Mutual Insurance Company, as compensa¬ 
tion carrier and the employer, Morauer and Hartzell, Inc., 
on August 8, 1953, filed a complaint for review of this 
award in the United States District Court for -the District 
of Columbia in accordance with the provisions of 33 
U.S.C.A. 921 (J.A. 2). The complaint for review was merely 
to contest the interpretation given to the statutory defini¬ 
tion of ‘*widow’’ by the Deputy Commissioner inasmuch as 
his finding that they were living apart for justifiable cause 
clearly resulted from that interpretation and not from 
any factual conflict. There was no dispute about the 
basic facts and defendant Donovan acknowledged this 
but contended that the conduct of the parties subsequent 
to the desertion was immaterial so far as the status of 
Mary Elizabeth is concerned. On October 19,1953, defend¬ 
ant Donovan filed a motion for summary judgment alleg¬ 
ing that there was no genuine issue as to any material 
fact and that the compensation order complained of was 
in accordance with law (J.A. 11). 

During the course of oral argument on this motion a 
sharp conflict between the interpretations of the Second, 
Third and Ninth Circuits on one hand and the Fifth 
Circuit on the other, was pointed up (J.A. 13). The trial 
judge accepted the ruling of the Second Circuit and on 
January 13, 1954 granted defendant’s motion for summary 
judgment (J.A. 12). On January 26, 1954 plaintiffs filed 
a notice of appeal to the United States Court of Appeals 
for the District of Columbia Circuit (J.A. 12). 

C. QUESTION PRESENTED 

Was Mary Elizabeth at the time of Thomas Sligh’s 
death his statutory “widow” as that term is described 
by Congress in the Longshoremen’s Act? 33 U.S.C.A. 
§ 901, et seq. 
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SUMMARY OF ARGUMENT 

The term “widow” under the Longshoremen’s Act, 33 
U.S.C.A. § 902 (16) 

“includes only the decedent’s wife living with or de¬ 
pendent for support upon him at the time of his death; 
or living apart for justifiable cause or by reason of 
his desertion at such time.” 

Mary Elizabeth prior to the death of Thomas Sligh had 
severed all meaningful relationship with the decedent. 
At the time of his death there no longer existed a con¬ 
jugal nexus between Thomas Sligh and Mary Elizabeth 
and she had long since ceased to live as the deserted wife 
of Thomas Sligh. Mary Elizabeth, by her own actions, 
permanently severed the bond between them and created 
a schism which defeats her right to claim a benefit from 
his death. The award of widow’s benefits to her is without 
legal basis. Her status does not bring her within either 
the purpose or the letter of the Act as the United States 
Supreme Court has defined it in Thompson v. Lawson, 
— U. S. — (April 5,1954). 

ARGUMENT 

There is but one question before the Court. Is Mary 
Elizabeth the statutory “widow” of Thomas Sligh as that 
term is defined in the Longshoremen’s Act? 

The Longshoremen’s and Harbor Workers’ Compen¬ 
sation Act of March 4, 1927, 44 Stat. 1424, 33 U.S.C.A. 
901, et seq., as made applicable to the District of Columbia 
by the Act of May 17, 1928, 45 Stat. 600, District of 
Columbia Code 36-501, et seq., provides at 33 U.S.C.A. 
§ 902 (16): 

“The term ‘widow’ includes only the decedent’s 
wife living -with or dependent for support upon him 
at the time of his death; or living apart for justifiable 
cause or by reason of his desertion at such time.” 
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The findings and the award of the Deputy Commissioner 
leaves no doubt that his decision was based upon a mis¬ 
interpretation of the statutory definition. It is obvious 
that he felt (1) that once Mary Elizabeth was deserted 
she always remained the deserted wife of Thomas Sligh ! 
and (2) that the legal technicality of the relationships 
occupied was the yardstick by which to make the award. 
This is obvious because he found that Mary Elizabeth 
began illegally consorting with Namon Rose in November 
of 1949; because he ignored the fact that Mary Elizabeth 
bore twins to Namon Rose sixteen months prior to the 
death of Thomas Sligh; because he ignored the fact that 
Namon Rose supported the children and supplied a place 
of abode to Mary Elizabeth for at least nine months 
preceding Thomas Sligh’s death; because he ignored the 
fact that Mary Elizabeth held herself out as early as 
August, 1950 to be Mrs. Mary Jackson Rose; because he 
ignored the fact that Mary Elizabeth admitted entering 
into a common-law relationship with Namon Rose “shortly 
after”—a “couple of days” after the death of Thomas 
Sligh; and because he computed the award until the 
precise date that Namon Rose was legally and technically 
free to marry Mary Elizabeth Sligh. 

Congress has prescribed that the term “widow” includes 
only those falling within the enumerated categories. There¬ 
fore, Congress excluded certain widows. Congress clearly 
intended to limit those who are to be entitled to compen¬ 
sation under the Act. The statutory language, of course, 
determines what limits were intended. In front of the 
semicolon contained in the language of the definition there 
is one class which is to be included—those wives of de¬ 
cedents who were “living with or dependent for support 
upon him at the time of his death;”. That category is not 
here applicable. After the semicolon there follows another 
class—those wives of decedents who were “living apart 
for justifiable cause or by reason of his desertion” at 
the time of his death. That is the phrase which must be 
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reckoned with. There are two important and crucial 
elements of the inquiry which this language compels. The 
first part of the inquiry deals with cause and super¬ 
imposed upon that element is a time factor. One must 
look to the time of death and determine at that time what 
is the operative cause of the separation. The contention 
of the defendant in the District Court that conduct after 
the original separation is immaterial flies in the face of 
the mandate of Congress to the effect that the material 
point of inquiry shall be at the time of death and in ad¬ 
dition completely disregards the evident purpose of the 
compensation statute. 

When causative factors are the material inquiry it is 
always the efficient cause that has legal significance. If 
the husband abandons his wife after a quarrel and subse¬ 
quently, she enters into an illicit relationship with another 
man so that when he comes to make an attempt at recon¬ 
ciliation she is unwilling to return, it cannot be said from 
that point on that the cause of the separation is the deser¬ 
tion of the husband. Unless the words of the statute “at 
the time of his death ” are to be held for naught one must 
look to that point in time to ascertain the cause of the 
separation and if it is not justifiable the woman is not a 
“widow” within the meaning of the Act. 

The section of the Longshoremen’s Act here in contro¬ 
versy has been interpreted nine times by Federal Courts. 
A chronological discussion of these cases clearly demon¬ 
strates the interpretation which must and should be ap¬ 
plied. The early cases are contrary to the position urged, 
however, it will be clearly shown that the interpretation 
placed upon Section 902 (16) by these early cases has been 
thoroughly rejected. 

Travelers Insurance Co. v. Norton , 34 F. Supp. 740 
(D.C. E.D. Pa. 1940). In that case the marriage took place 
in 1916. The employee and his wife lived together until 
1922 when the husband went to Philadelphia to seek em¬ 
ployment. He was to have sent for his wife but never did. 
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He rejected her offer to come to Philadelphia. The wife 
was aware that after 1924 her husband was living with 
another woman. For six years prior to the husband’s 
death the wife lived with and held herself out as the wife 
of another man. The plaintiff on the appeal from the 
award of compensation contended that the wife, therefore* 
forfeited her rights under the statute. The court in 
affirming the award held that the statute did not provide 
for such a forfeiture and that the court was not at liberty 
to so construe it. The opinion makes it clear that the 
court and the parties were concerned not with the causative 
reason for the separation but with whether or not subse¬ 
quent misconduct worked a forfeiture. 

In 1943 the District Court for the Eastern District of 
New York had occasion to rule upon § 902 (16) in Associ¬ 
ated Operating Co. v. Lowe, 52 F. Supp. 550. In that 
case the wife was forced to leave her husband because of 
his physical cruelty. She began living with another man 
and had three children by him. The argument was made 
on appeal from an award of compensation that she was 
not entitled to compensation under the statute. The Court 
correctly stated that it was aware of only one case ruling 
on this point, the Norton case. In reliance thereon it 
held that subsequent misconduct was not a bar to recovery. 
That case was affirmed by the Second Circuit at 138 F. 2d 
916 (1943), per curiam. 

Ryan Stevedoring Co. v. Henderson, 138 F. 2d 348 
(5th Cir. 1943). In that case the employee was married 
in 1926 and lived together with his wife for about two 
years when they separated. A few years later the wife 
entered into a bigamous marriage and after about three 
and one-half years left that man. The issue was whether 
she could qualify as the “widow” of the deceased under 
the Act. The Court reversed the Deputy Commissioner^ 
saying at page 349: 

“We think, however, that it cannot be said that at 
the time of W. M. Sills’ death she was then living 
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apart for justifiable cause, for there had intervened 
the bigamous marriage of Sarah Sills to William 
Johnson, and for three and one-half years she had 
lived with Johnson, holding herself out as his wife. 
The bigamous marriage brought to an end the period 
of separation for justifiable cause and Sarah Sills 
thereby forfeited any rights she had to recover bene¬ 
fits in the event of her lawful husband’s death. Any 
other holding would do violence to the spirit and 
purpose of the Act.” 

The Fifth Circuit ruled again in 1944 in American 
Mutual Liability Insurance Co. v. Henderson, 141 F. 2d 
813. In that case the employee was married in 1923. In 
1924 they separated and in 1925 the wife began living 
with another man bearing him five children. The Court 
set aside the Deputy Commisisoner’s award saying at 
page 813-814 that although the original separation was 
for justifiable cause: 

“her later act in living with and bearing children of 
another man was done of her own free will, was in 
derogation of her relationship as the lawful wife of 
Berthy and became the independent cause of her 
living apart from her husband at the time of his 
death.” 

In Delta Stevedoring Co. v. Henderson, 168 F. 2d 872 
(5th Cir. 1948), the employee was married in 1920. Two 
years later the wife was treated for a venereal disease. 
Her husband shortly thereafter began living with another 
woman. The wife thereafter gave birth to two children. 
The facts tended to show that the husband furnished 
some support to his lawful wife and that they cohabited 
together infrequently from 1928 to 1941. The court al¬ 
lowed recovery and correctly distinguished the Ryan and 
American Mutual cases on the basis that in the Delta 
case there was a sharp dispute in the testimony concerning 
the wife’s conduct and no positive testimony of her 
relationships. 
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The Moore Dry Dock Co. v. Pillsbury case, 169 F. 2d 988 
(9th Cir. 1948) involved a situation wherein the desertion 
occurred in 1923. Fifteen years later in 1938 the wife in 
good faith, under the belief that her first husband was 
dead, married again. There was no charge of immoral 
conduct against the wife. The Court sustained an award! 
to the “widow” saying at page 990: 

“To the extent that these decisions [speaking of the 
Ryan and American Mutual cases] support appellant’s 
contention, we deem them erroneous and decline to 
follow them.” ; 

At first blush the Moore case would seem to be as consistent 
with the prior Fifth Circuit opinion as with the Second 
Circuit opinion because there was no misconduct such 
as was involved in the earlier cases. However, this view 
overlooks the real basis for the Fifth Circuit decisions. 

I 

It is not moral condemnation or forfeiture which prevents 
recovery. Instead, it is the statute which requires that 
a wife must be living as the deserted wife of her husband 
at the time of his death in order to recover. The wife in 
the Moore case, though innocently, was living with another 
man at the time of her husband’s death and not as his 
deserted wife. 

The Fifth Circuit made clear its view in Thompson v. 
Lawson, 205 F. 2d 527 (5th Cir. 1953) in a case wherein 
the employee was married in 1921 and lived together with 
his wife until he deserted her in 1925. Thereafter he 
never contributed to her support, they never lived together 
again and they were never divorced. In 1940 she “married” 
another man. That “marriage” ended in 1949 in divorce 
granted upon the ground of her desertion. In 1926 the 
employee husband began living with another woman. That 
relationship consummated in “marriage” in 1929. Prior 
to his death by some three weeks the employee asked his 
lawful wife to “take him back” and she refused. The 
Fifth Circuit Court of Appeals, being urged to overrule 
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the Rycm and American Mutual cases, carefully analyzed 
the earlier decisions in all the reported cases and stated 
in affirming the decision of the Commissioner at page 528: 

“We find nothing in the reasoning of the cited cases 
to recommend them to our approval. On the contrary, 
we think they proceed upon a completely false premise. 
This is that the rejection of the wife’s claim is based 
upon the view that, at the time of the death of the 
husband, the wife was living an immoral life and must 
be punished therefor. While this fact points up the 
anomaly of her claim in instances where the new 
relation is knowingly meretricious, this is not at all 
the basic reason for its rejection. The reason is to 
be found in the precise terms of the statute which 
requires for recovery that ‘at the time of his death’, 
the woman claiming as ‘widow’ must either be living 
with or dependent for support upon her husband, or, 
if she is living apart from him that she is doing so 
for justifiable cause or by reason of his desertion at 
that time. 

The fact made so much of in the Moore Dry Dock 
case, supra, that the deserted wife, in the good faith 
belief that her first marriage had ended in divorce, 
had entered into a new ceremonial marriage, while 
relevant on the question of her moral blameworthiness, 
would not show or tend to show that she was the statu¬ 
tory widow of the deceased. On the contrary, by show¬ 
ing that she had set up a new marital establishment on 
a permanent basis which the death of her first husband 
had legalized, it would show even more clearly than 
a meretricious relation would that she was not the 
widow of the deceased but another man’s wife.” 

The Supreme Court of the United States granted certio¬ 
rari in the Thompson case and on April 5, 1954 rendered 
its decision affirming the Fifth Circuit’s statutory inter¬ 
pretation. Thompson v. Lawson, — U. S. —, (1954). The 
Supreme Court correctly held that the case presented a 
single unentangled question of statutory interpretation. 
The Court properly remarked that: 

“Congress might have provided in that Act that a 
woman is entitled to compensation so long as she is 
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still deemed to be the lawful wife of the decedent under 
State law, as, for example, -where a foreign divorce 
obtained by her is without constitutional validity in 
the forum State. But Congress did not do so. It 
defined the requirements which every claimant for 
compensation must meet.” 

The Court went on, after considering the purpose of the 
legislation and the manner in which Congress expressed 
the purpose, to hold that: 

1 ‘ the essential requirement is a conjugal nexus between 
the claimant and the decedent subsisting at the time 
of the latter’s death, which, for present purposes, 
means that she must continue to live as the deserted 
wife of the latter.” 

The evidence before the Deputy Commissioner, relative 
to the issue presently before the Court, came from the 
claimant and Namon Rose. The facts testified to by these 
interested witnesses must be taken to be conclusive. Much 
of their testimony is not reflected in the Deputy Commis¬ 
sioner’s findings because of his view that actions subse¬ 
quent to the desertion were imaterial to the issue of the 
status occupied by Mary Elizabeth. 

Substantially the facts establish that Mary Elizabeth 
met Namon Rose about six weeks after the original separa¬ 
tion (J.A. 29, 38) and began illegally consorting with him 
(J.A. 7, 36). About nine months later she gave birth to 
the twins fathered by Namon Rose (J.A. 30, 34). Rose 
gave her money prior to the birth of the children (J.A. 
31) and has been contributing fifteen dollars a week 
since their birth (J.A. 31). Mary Elizabeth has had 
no association with Thomas Sligh since November or 
December, 1949 (J.A. 26, 41), and has received no support 
from him (J.A. 26). In February or April of 1951 
Namon Rose rented an apartment and provided accom¬ 
modations for Mary Elizabeth and the children (J.A. 19, 
37) and occasionally spent the night there (J.A. 33). 
Thomas Sligh died on December 6, of that year (J.A. 7). 


14 


In March, 1952, Namon Rose rented a house and moved his 
family (J.A. 37, 39). He continued to spend nights on 
which he did not work with Mary Elizabeth (J.A. 32). 
A “couple of days” after the death of Thomas Sligh, 
Mary Elizabeth entered into a common law relationship 
with Namon Rose (J.A. 38-39) which was legalized on 
September 22 when Rose was finally divorced from Saddie 
Boddie and was free to marry again (J.A. 44). 

There can be no doubt under these uncontradicted facts 
that on December 6, 1951, when Thomas Sligh died, 
Mary Elizabeth was living as the wife of Namon Rose and 
not as the deserted wife of Thomas Sligh. Any semblance 
of the conjugal nexus that the Supreme Court has said 
is essential had long since died. There was nothing 
meaningful left of the relationship between Thomas Sligh 
and Mary Elizabeth. By accepting the support, affection 
and companionship of Namon Rose and by bearing his 
children Mary Elizabeth through her own voluntary acts 
had severed the bond which would have been the basis 
for her compensation claim and had taken herself out from 
the spirit and the letter of the compensation act. That 
she may have been prompted to take Namon Rose unto 
her own by the actions of Thomas Sligh does not change 
the voluntary nature of her actions. The contention of 
the Deputy Commissioner to the effect that a wife once 
deserted remains deserted is as the Supreme Court in the 
Thompson case termed it, “an empty abstraction”. 

The Court of Appeals for the District of Columbia 
Circuit has for some time properly recognized the real 
purpose of the compensation act here in issue. In Weeks 
v. Behrend, 77 TJ.S. App. D.C. 341, 135 F. 2d 258 (1943) 
at page 342, the Court said: 

“A wife who is not supported by her husband, and 
who voluntarily lives apart from him without great 
provocation, is unlikely to suffer great emotional or 
financial loss when he dies. The Act does not entitle 
such a wife to compensation.” 
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Appellee, in an attempt to distinguish the Weeks case, 
will say that the claimant involved herein was not living 
apart voluntarily. The answer to that contention is found 
in Parks v. Parks, 73 App. D.C. 93, 116 F. 2d 556 wherein 
at page 94 the Court said: 

‘ ‘ Even if she did, in fact, wish her husband to return 
in the course of time her silent acquiescence in the 
separation made it voluntary in the statutory sense.” 

The Weeks case, like the Ryan, American Mutual and 
Thompson cases is based upon an intelligent appraisal of 
the purposes of the Compensation Act. 

Of course the purpose of the Longshoremen’s Act is 
to require employers to provide compensation to employees 
and their dependents who sustain loss as a result of injuries 
and deaths incurred in the course of employment. Balti¬ 
more & Philadelphia Steamboat Co. v. Norton, 284 U.S. 
408, 414. That purpose was recognized by this Court 
in the Weeks case. The award of compensation to Mary 
Elizabeth does not fulfill that purpose. Instead it provides 
a windfall both to Mary Elizabeth and to Namon Rose who 
long prior to the death of Thomas Sligh assumed obliga¬ 
tions in respect to the support and maintenance of Mary 
Elizabeth and their children. The claimant in this case 
is unable to point to a single way in which she has been 
adversely affected by the death of Thomas Sligh. Her 
relationship with Namon Rose gives a hollow ring to her 
claim that she should be awarded benefits because of 
her status. 

Undoubtedly, appellees will argue that the Court is 
bound, by the scope of review allowed, to accept the finding 
of the Deputy Commissioner that Mary Elizabeth was 
living apart for justifiable cause. Even if this were a 
factual finding there is no evidence to support it. Aside 
from the fact that the evidence in this case is uncontra¬ 
dicted, it is clear from a reading of the decided cases that 
the determination is a conclusion of law. The conflict that 
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heretofore existed between the Second, Ninth and Fifth 
Circuits bears witness to this conclusion. The question a£ 
to whether the requisite “nexus” exists is clearly one of 
law. The subsequent actions of the wife either constitute 
an election by her to renounce her status as a wife or they 
do not. 


CONCLUSION 

The present controversy is controlled by the Supreme 
Court decision in Thompson v. Lawson, supra. The essen¬ 
tial requirements therein specified cannot be shown to sup¬ 
port the claim of Mary Elizabeth. The conjugal nexus, 
which the Supreme Court said in the Thompson case 
means that the wife must continue to live as the deserted 
wife of the employee, is of course as completely lacking 
in this case as it was in the Thompson case. The position 
of the Deputy Commissioner in the Thompson case, which 
was accepted by the Supreme Court and which is sub¬ 
stantially identical to that urged by the appellants herein, 
is equally applicable to the instant case. 

The single question presented is one of law involving 
the statutory definition. It is clear under the undisputed 
facts in this case that the claimant is not entitled to the 
award complained of. Both the purpose and the language 
of the Act militate against such an award. Accordingly, 
the judgment of the District Court should be reversed 
and the award of the Deputy Commissioner set aside. 

Respectfully submitted, 

Arthur J. Phelan, 

John P. Arness, 

Attorneys for Appellee, 

810 Colorado Building, 
Washington 5, D. C. 

Hogan & Hartson, 

Of Counsel 
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18 Filed Aug. 13, 1953 

IN THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

Civil Action No. 3759-’53 

Liberty Mutual Insurance Company, a Corporation, 1346 
Connecticut Avenue, N. W., Washington 6, D. C. 

and 

Morauer and Hartzell, Inc., a Corporation, 1620 Second 
Street, S. W., Washington 24, D. C., Plaintiffs 

v. 

P. J. Donovan, Deputy Commissioner, U. S. Employees’ 
Compensation Commission, Washington, D. C. 

and 

Mary Elizabeth Sligh, 2316 Second Street, N. E., 
Washington 2, D. C., Defendants 

Bill of Complaint for Mandatory Injunction Under a 
Compensation Award 

The Bill of Complaint of the Liberty Mutual Insurance 
Company, a corporation, and Morauer and Hartzell, Inc., 
a corporation, through their attorneys, respectfully states: 

1. That the jurisdiction of the Court is based upon Title 
36-501, District of Columbia Code, 1951 Edition, and upon 
33 U. S. C. A. 921, which provisions allow a party aggrieved 
by an order of the U. S- Employees’ Compensation Com¬ 
mission to appeal for review to the District Court of the 
United States for the District of Columbia. 

2. That the plaintiff, Liberty Mutual Insurance Com¬ 
pany, a corporation, is a duly organized insurance company 
doing business in the District of Columbia, and brings this 
suit in its own right as compensation insurance carrier for 
plaintiff, Morauer and Hartzell, Inc. Plaintiff, Morauer 
and Hartzell, Inc., a corporation, is a contracting com- 
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19 pany doing business in the District of Columbia. 

It brings this suit in its own right as employer of 
Thomas Sligh, its deceased employee. 

3. Defendant, P. J. Donovan, is Deputy Commissioner of 
the U. S. Employees’ Compensation Commission, and is 
sued in his official capacity; defendant, Mary Elizabeth 
Sligh, is a citizen of the United States and resident of the 
District of Columbia, and claims to be the surviving widow 
of Thomas Sligh. 

4. A copy of the Award of the said P. J. Donovan, Dep¬ 
uty Commissioner, is attached hereto and by reference is 
made a part hereof. 

5. That on December 6, 1951, Thomas Sligh, while per¬ 
forming services for the employer as a laborer, fell be¬ 
neath the wheels of a truck and sustained injuries which 
resulted in his death on the same day. 

6. That thereafter defendant, Mary Elizabeth Sligh, made 
a claim for compensation as the surviving widow under pro¬ 
visions of the Act of Congress approved May 17, 1928, en¬ 
titled: “Longshoremen’s and Harbor Workers’ Compen¬ 
sation Act” (44 Stat. 1424, as amended 33 U. S. C. 901 et 
seq., as made applicable to the District of Columbia Work¬ 
men’s Compensation Law, 45 Stat. 1424, Title 36-501, Dis¬ 
trict of Columbia Code, 1951 Ed.). The employer and its 
carrier challenged the status of the said Mary Elizabeth 
Sligh as a surviving widow within the contemplation of the 
Act, showing that the said Mary Elizabeth Sligh was guilty 
of acts in derogation of her relationship as the lawful wife 
of Thomas Sligh, which acts became the independent cause 
of her living apart from her lawful husband so that she was 
no longer “living apart for justifiable cause” at the time 
of his death so as to be entitled to benefits under the Act; 
that despite this evidence, and contrary to law, defendant 
Deputy Commissioner Donovan, in his Award made the 
fourteenth day of July, 1953, found that the said Mary 
Elizabeth Sligh was entitled to compensation and death 
benefits. 
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7. That said Findings of Fact and Award followed a 
formal hearing before the Deputy Commissioner, at which 
hearing the substance of all the facts hereinbefore related 
were clearly made known to the said Deputy Commissioner 

and made a part of his record of said hearing; and 
20 specifically the testimony of the defendant Mary 
Elizabeth Sligh showing that she consummated a 
lawful marriage with Thomas Sligh on February 7, 1949; 
that he deserted her in September, 1949; that she derived 
no money for support from him after that separation; that 
she began intimacies with one Namon Rose within three 
months after the initial separation from Thomas Sligh; 
that she bore the said Namon Rose a set of twins born in 
August of 1950, some sixteen months prior to the death of 
Thomas Sligh; that she began divorce proceedings against 
Thomas Sligh in October of 1951; that she lived in an apart¬ 
ment furnished by Namon Rose for at least nine months 
prior to Thomas Slights death; that she represented her¬ 
self to be Mrs. Mary Jackson Rose on diverse occasions 
prior to the death of her lawful husband, Thomas Sligh; 
and that within a week after the death of the said Thomas 
Sligh she admittedly entered into an arrangement with the 
said Namon Rose whereby she lived with him and derived 
support from him. 

8. That plaintiffs, in the light of this Award, are without 
remedy save through the interposition of this Honorable 
Court. 

"Wherefore, the premises considered, your petitioners 
pray: 

1. That process may issue out of the Honorable Court 
against the defendants, requiring them to appear and an¬ 
swer the exigencies of this Complaint. 

2. That the proceedings before the Deputy Commissioner 
be reviewed by this Honorable Court, including the record 
of the evidence, and testimony taken at the formal hearing 
before him, together with the Findings of Fact and Award. 
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3. That upon final hearing this Honorable Court may- 
enter a mandatory injunction permanently restraining said 
P. J. Donovan, Deputy Commissioner, and said Mary 
Elizabeth Sligh, from enforcing payment of said Award, 
and requiring defendant P. J. Donovan, Deputy Commis¬ 
sioner, to vacate and set aside said Award, and issue and 
make a new order denying compensation on the grounds 
which hereinbefore appear. 

21 4. And for such other and further relief as to this 

Court may seem just and proper. i 

Respectfully submitted, 

I 

Hogan & Hartson 
By John P. Arness 

Attorneys for Plaintiffs 

##*##**** # 

22 Filed Aug. 13, 1953 

Copy 

UNITED STATES DEPARTMENT OF LABOR 
BUREAU OF EMPLOYEES’ COMPENSATION 
DISTRICT OF COLUMBIA COMPENSATION DISTRICT 

3759-’53 

In the matter of the claim for compensation under the 
District of Columbia Workmen’s Compensation Act 

(Thomas Sligh, deceased employee) Mary Elizabeth 
Sligh, surviving wife, Annie Lee Sligh, mother, Eddie 
Sligh, father, Claimants 

v. 

Morauer and Hartzell, Inc., Employer 

i 

Liberty Mutual Insurance Company, Insurance Carrier, 




Compensation Order Award of Death Benefits to Widow and 
Mother and Rejection of Father's Claim 

Case No. 5966-80—Fatal 

Such investigation in respect to the above-entitled claims 
having been made as is considered necessary, and hearings 
having been duly held in conformity with law, the Deputy 
Commissioner makes the following 

Findings of Fact 

That on December 6, 1951, Thomas Sligh, hereinafter re¬ 
ferred to as “employee”, was in the employ of the em¬ 
ployer above named, whose address is 1620 Second Street, 
Southwest, Washington, District of Columbia; that the em¬ 
ployer was subject to the provisions of an Act of Congress 
approved May 17, 1928, entitled “An Act to provide com¬ 
pensation for disability or death resulting from injury to 
employees in certain employments in the District of Colum¬ 
bia, and for other purposes”; that the liability of the em¬ 
ployer for compensation under the said Act was insured by 
the Liberty Mutual Insurance Company; that on the said 
day, the employee herein, while [Page 2] performing serv¬ 
ice for the employer as a laborer, sustained personal in¬ 
jury when he fell from a truck to the ground and the wheels 
of the truck passed over him, as a result of which he suf¬ 
fered fracture of the pelvis, rupture of the bladder, liver, 
and right kidney, hemorrhage and shock, which injuries 
resulted in his death the same day; that the injury 
23 and death arose out of and in the course of the em¬ 
ployment ; that written notice of the injury and death 
was not given to the employer within thirty days, but that 
the employer had knowledge of the injury and death and has 
not been prejudiced by the lack of such written notice; that 
the employer furnished the employee with medical treat¬ 
ment, etc., in accordance with the provisions of section 7(a) 
of the said Act; that the average weekly wages of the em¬ 
ployee herein at the time of the injury and death were 
$46.68; that Mary Elizabeth Sligh, who was born on May 
1, 1930, was married to the decedent on February 7, 1949; 
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that in September 1949 the employee deserted her and at 
the time of his death on December 6, 1951, she was livipg 
apart from him for justifiable cause; that in November 
1949, Mary Elizabeth Sligh began illegally consorting with 
one Namon Rose; that on December 13, 1951, one week fol¬ 
lowing the death of her husband on December 6,1951, Mary 
Elizabeth Sligh and Namon Rose began living together in 
the District of Columbia; that Namon Rose was legally 
married to one Saddie Boddie on August 29, 1942; that he 
filed suit for divorce from Saddie Boddie on September 1, 
1948, and was granted a limited divorce on November 15, 
1949; that on March 21, 1952, he was granted an absolute 
divorce which became effective 6 months thereafter, or on 
September 21,1952; that from December 13,1951, [Page 3] 
to September 21,1952, inclusive, Mary Elizabeth Sligh and 
Namon Rose lived together in the District of Columbia and 
illegally consorted; that effective September 22, 1952, they 
consummated a common-law marriage and thereafter con¬ 
tinued to live together; that Mary Elizabeth Sligh is known 
to her friends as Mrs. Rose; that as the surviving wife of 
the deceased employee she is entitled to receive death bene¬ 
fits at the rate of $16.34 per week (35 per cent of $46.68), 
for 41-4/7 weeks, from December 6, 1951, to September 21, 
1952, inclusive, amounting to $679.28; that in view of her 
remarriage she is entitled under sec. 9(b) of the Act to 
receive two years’ compensation in a lump sum, or com¬ 
pensation for 104-2/7 weeks, at the rate of $16.34 per week, 
from September 22, 1952, to September 21, 1954, inclusive, 
amounting to $1,704.03, this amount to be paid in ad- 
24 dition to the amount of $679.28 as found above; that 
nothing has been paid as compensation; that funeral 
services were rendered in behalf of the deceased employee 
by W. Ernest Jarvis Company, Inc., Undertakers, 1432 TJ 
Street, N. W., Washington, D. C., the reasonable cost of 
which amounted to $328.25, and by F. B. Pratt, Undertaker^ 
Newberry, South Carolina, the reasonable cost of which 
amounted to $73; that the employee and the insurance car¬ 
rier have paid the maximum amount of $400 for burial ex- 
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pense, having paid the sum of $328.25 to W. Ernest Jarvis 
Company, Inc., and the sum of $71.75 to F. B. Pratt; that 
Annie Lee Sligh, who was born on July 1, 1888, and Eddie 
Sligh, who was born on April 1, 1886, are the surviving 
mother and father respectively of the deceased employee, 
and on July 22, 1952, they filed claims for death [Page 4] 
benefits as dependent parents of the employee; that Eddie 
Sligh is regularly employed and for the year 1951 his earn¬ 
ings amounted to $2,724.85, an average of $227.07 per 
month; that the normal expense of maintaining the house¬ 
hold amounts to $158.16 per month; that for a number of 
years prior to the death of Thomas Sligh, his mother, 
Annie Lee Sligh, was chronically ill and required regular 
medical attention at a cost of $75 per month, and such con¬ 
ditions are continuing; that for approximately six years 
prior to his death on December 6, 1951, the deceased em¬ 
ployee contributed an average of $25 to $30 per month to the 
partial support of his mother; that the deceased employee 
did not contribute to the support of his father; that as 
dependent mother of the deceased employee, Annie Lee 
Sligh is entitled to receive death benefits at the rate of 
$11.67 per week (25 per cent of $46.68, the average weekly 
wages of the deceased employee), beginning December 6, 
1951, and continuing during the continuance of such de¬ 
pendency; that accrued death benefits from December 6, 
1951, to July 8,1953, inclusive, 83 weeks at $11.67 per week, 
amount to $968.61; that nothing has been paid to Annie Lee 
Sligh as compensation. 

Upon the foregoing findings of fact, the Deputy Com¬ 
missioner makes the following 

25 Award 

That the employer, Morauer and Hartzell, Inc., and the 
insurance carrier, Liberty Mutual Insurance Company, 
shall pay to Mary Elizabeth Sligh, as surviving wife of 
the deceased employee, death benefits as follows: 41-4/7 
weeks at the rate of $16.34 per week, from December 6, 
1951, to September 21,1952, inclusive, amounting to $679.28; 
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and shall [Page 5] also pay to Mary Elizabeth Sligh Rose, 
in accordance with the provisions of sec. 9(b) of the Act, 
two years’ compensation in a lump sum, or compensation 
for 104-2/7 weeks at the rate of $16.34 per week, from Sep¬ 
tember 22, 1952, to September 21, 1954, amounting to 
$1,704.03, or a total of $2,383.31, which amount is due and 
payable forthwith. 

The employer and the insurance carrier shall pay to 
Annie Lee Sligh, as dependent mother of the deceased em¬ 
ployee, death benefits as follows: 83 weeks at the rate of 
$11.67 per week, from December 6, 1951, to July 8, 1953, 
inclusive, amounting to $968.61, which amount is due and 
payable forthwith; and shall continue payments thereafter 
in biweekly installments at the rate of $11.67 per week, 
during the continuance of such dependency or until further 
order of the Deputy Commissioner. 

A fee for legal services rendered the claimant Mary 
Elizabeth Sligh in connection with this claim is approved 
in favor of John S. Chudzik, Esq., 718 Fifth Street, N. W., 
Washington 1, D. C., in the amount of $300, such sum to 
constitute a lien upon and be paid out of this award. 

A fee for legal services rendered the claimant Annie Lee 
Sligh in connection with this claim is approved in favor 
of Everett M. Raffel, 826 Connecticut Avenue, N. W., Wash¬ 
ington 6, D. C., in the amount of $300, such sum to consti¬ 
tute a lien upon and be paid out of this award. 

It is further ordered by the Deputy Commissioner that 
the claim for death benefits filed by Eddie Sligh be and it 
hereby is REJECTED for the following reason: 

26 [Page 6] 

1. That the said claimant, Eddie Sligh, was not depend¬ 
ent on the deceased employee at the time of the injury 
and resulting death. 


Given under my hand at Washington, D. C., 
this fourteenth day of July, 1953. 

/s/ P. J. Donovan 
Deputy Commissioner 
District of Columbia Compensation District 



Proof of Service 


I hereby certify that a copy of the foregoing compensa¬ 
tion order was sent by registered mail to the claimants, the 
employer, the insurance carrier, the attorneys for the claim¬ 
ants and the attorney for the respondents at the last known 
address of each as follows: 


Name 

Mrs. Mary Elizabeth Sligh 
Annie Lee Sligh 
Eddie Sligh 


Address 

2316 2nd Street, N. E. 
Washington 2, D. C. 

828 Jones Avenue 
Newberry, South Carolina 

828 Jones Avenue 
Newberry, South Carolina 


Morauer and Hartzell, Inc. 1620 2nd Street, S. W. 

Washington 24, D. C. 

Liberty Mutual Insurance Co. 1346 Connecticut Avenue, N.W. 

Washington 6, D. C. 

John S. Chudzik, Esq. 714 5th Street, N. W. 

Washington 1, D. C. 

Everett M. Raffel, Esq. 826 Connecticut Avenue, N. W. 

Washington 6, D. C. 

Arthur J. Phelan, Esq. 810 Colorado Building 

Washington 5, D. C. 


/s/ P. J. Donovan 
Deputy Commissioner 


Mailed July 14,1953. 
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29 Filed October 19, 1953 ; 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Civil Action No. 3759-’53 

Liberty Mutual Insurance Company, a corporation, 

and 

Morauer and Hartzell, Inc., Plaintiffs 

v. j 

P. J. Donovan, Deputy Commissioner, United States De¬ 
partment of Labor, Bureau of Employees’ Compensa¬ 

tion, 

and 

Mary Elizabeth Sligh, Defendants 

Defendant Donovan's Motion for Summary Judgment 

Defendant P. J. Donovan, by his attorneys, moves this 
Honorable Court for summary judgment in his favor upon 
the ground that it appears from the complaint together 
with the transcript of testimony taken before the defend¬ 
ant Deputy Commissioner that the compensation order 
complained of is in accordance with law, that there is no 
genuine issue as to any material fact, and that defendant 
is entitled to judgment as a matter of law. 

! 

Leo A. Rover 
Leo A. Rover 

United States Attorney 

Joseph A. Rafferty, Jr. 

Joseph A. Rafferty, Jr., 
Assistant United States 
Attorney 

Attorneys for Defendant Donovan 

• •••****•:# 
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30 Filed Jan. 13,1954 

Order Granting Summary Judgment 

This action came on to be heard upon the motion of de¬ 
fendant Donovan for summary judgment and the court 
having found that there is no genuine issue as to any mate¬ 
rial fact, and that the defendants are entitled to a judg¬ 
ment as a matter of law, it is this 13 day of January, 1954. 

Ordered, Adjudged and Decreed that the defendant’s 
motion for summary judgment he and the same hereby is 
granted and it is further 

Ordered, Adjudged and Decreed that the complaint he 
and the same hereby is dismissed. 

Edward M. Curran 
Judge 

*•#*•«•*•* 

31 Filed Jan. 26, 1954 

Notice of Appeal 

Notice is hereby given this 26th day of January, 1954, 
that plaintiffs Liberty Mutual Insurance Company and 
Morauer and Hartzell, Inc. hereby appeal to the United 
States Court of Appeals for the District of Columbia from 
the judgment of this Court entered on the 13th day of 
January, 1954 in favor of defendants P. J. Donovan and 
Mary Elizabeth Sligh against said plaintiffs Liberty 
Mutual Insurance Company and Morauer and Hartzell, 
Inc. 

Hogan & Hartson 

By John P. Arness 

Attorneys for Plaintiffs 
Liberty Mutual Insurance 
Company and Morauer and 
Hartzell, Inc. 
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EXCERPTS FROM HEARING OF JANUARY 13. 1954 

Now, we have had in this district one case involving this 
statutory language, that case is cited in my friend’s brief, 
it is Weeks vs. Behrend, 77 App. D.C. 341, which, however, 
does not happen to meet this particular situation because 
in the Weeks case, they were dealing with the second test 
in the law, they were dealing with the question of justifiable 
cause and whether the facts in that case amounted to 
justifiable cause. In that case, there was no matrimonial 
offense whatsoever, the husband and the wife were com¬ 
patible, they separated for economic reasons, she ran a 
boarding house up town and he wanted to live down in 
Southeast Washington, as he said, to be near his work, that 
was one reason, and another reason, he wanted to collect 
public assistance. Our Court of Appeals very properly 
held that the words justifiable cause in the statute mean a 
matrimonial offense. 

In that case, there was no matrimonial offense, none 
found and their living apart could not be considered living 
apart for justifiable cause. That is all there is to that 
case. 

We do have, however, a number of cases involving the 
very situation that we have in the present case and arising 
under the same identical act. We have two circuits, the 
Second and the Ninth, and a district court in the Third 
Circuit, holding in a manner which supports the Deputy 
Commissioner’s action in the present case. We have a 
Fifth Circuit case holding to the contrary. 

The Court: Don’t bother with the Fifth Circuit, let me 
have the Second Circuit. 

Mr. Boote: In the Second Circuit, there was a case of 
Associated Operating Company vs. Lowe; I am reading 
from the District Court’s opinion which was affirmed per 
curiam by the Circuit Court of Appeals, they didn’t even 
consider it necessary to write out an opinion. 

Now, in that case, after the employee had deserted his 
wife, she started to live with another man. There was no 
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marriage in that case, no purported marriage, that is; 
and that was the situation that was existing at the time of 
the employee’s death. The carrier in that case contended 
that because she had, after desertion, taken up with another 
man and lived with him, I believe she had some children, 
that she was not a widow within the meaning of Section 2. 
I don’t like to read the long quote which I have here, I 
will try to summarize it. The question in that case which 
was before the Court was whether the misconduct of the 
wife subsequent to her desertion by the husband had to be 
considered in connection with the definition which is in 
the statute. The Court said: 

“We are not here dealing with a case under the different 
compensation laws of the States, but simply with the law 
in question, which does not provide for inquiry, after 
abandonment, into the wife’s subsequent life and conduct.” 

The Court cites the case in the Third Circuit which we 
have in our brief and then goes on to say: 

“From these decisions it clearly appears that the finding 
of the Deputy Commissioner that the individual defendant 
was the deceased”— 

The Court: Widow? 

Mr. Boote (reading): 

“was the deceased man’s lawful wife at the time of his 
death, and living part from him for justifiable cause, was 
a finding of fact supported by substantial evidence, which 
the Court was bound to accept. It was further held that 
the wrong-doing of the wife, after she commenced to live 
apart for justifiable cause, did not deprive her of the right 
to compensation as the widow of the deceased, . . . 

“With the reasoning of those opinions I am in entire 
accord, and I do not find it necessary to repeat that 
reasoning here.” 

Now, in that case, as I mentioned, the woman simply 
lived with another man; it wasn’t a question of an attempted 
second marriage. 
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In the Third Circuit case, which is a district court case, 
there, after the woman had been separated from her hus¬ 
band for cause on his part, she lived with a man and held 
herself out to be his wife and the Court held, in following 
the Second Circuit, that it didn’t make any difference 
whether she lived with him not holding out or did live 
with him and held out as his wife, that the statute doesn’t 
contemplate taking into account moral judgments, the 
statute provides for the payment of compensation on a 
purely economic basis. 

There isn’t a single line or word which puts a condition 
in the definition of widow that the widow must conduct 
herself in a certain fashion or manner after she has been 
separated from her hsuband. 

Now, the next case which involves the same situation 
was the Moore Dry Dock Company case cited in our brief, 
which arose in the Ninth Circuit. Now, that is quite an 
interesting case because the separation between the de¬ 
ceased husband and the w r ife had been for twenty years 
and during that time or in that period, the woman engaged 
in a bigamous marriage with another man; so if you had 
a question of dependency involved, certainly there was rio 
dependency in that case and there couldn’t have been. If 
you have a question of change of status, you certainly had it 
in that case because there was a marriage, although biga¬ 
mous. The Court in that case pointed out that insofar as 
deserted women are concerned, they don’t have to prove 
dependency, which obviously is so by simply looking at 
the statute, there is no provision in there requiring theip 
to. The Court pointed out that dependency, not being 
a factor in the case, a separation of twenty years wouldn’t 
change her rights and furthermore, that the bigamous 
marriage in that instance wouldn’t in the least change her 
from a deserted wife to an undeserted wife. 

The Fifth Circuit decisions seem to go off in two direc¬ 
tions at one time. 

The Court: I think the big factor is the unjustifiable 
desertion by the husband, because had that not have hap- 
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pened, the wife probably would not have been guilty of any 
misconduct. 

Mr. Boote: That sometimes is the cause for misconduct. 

The Court: I will hear from counsel for the insurance 
company. 

Mr. Arness: First of all, may it please the Court, I 
hardly recognize the cases as they have been put by coun¬ 
sel nor do I recognize the sequence in which they occurred. 

The Court: All I want to know, there was an unjusti¬ 
fiable desertion, right? 

Mr. Arness: Yes, your Honor, that is true. 

The Court: There was a marriage between this woman 
and the decedent? 

Mr. Arness: That is right, your Honor. 

The Court: And subsequent to the desertion, the wife 
was guilty of some misconduct? 

Mr. Arness: Almost immediately after the desertion, 
your Honor. 

The Court: She lived -with somebody else? 

* 

Mr. Arness: She began illegally consorting with Namon 
Rose. 

The Court: All right, go ahead. 

Mr. Arness: Eleven months after that desertion, she 
bore twins by that same Namon Rose in Columbia Hospital, 
where she registered as the wife of Namon Rose. The Bu¬ 
reau of Vital Statistics records show her to be the wife of 
Namon Rose. Namon Rose subsequently died on Decem¬ 
ber 6 of 1951, and one week after that, she admits then 
openly and notoriously living with Namon Rose. 

The Court: Namon Rose died? 

Mr. Arness: After the death of her husband. 

The Court: You said Namon Rose died, you don’t mean 
that? 

Mr. Arness: I beg your pardon, your Honor, it was her 
legal husband that died and Namon Rose is still living. 

As early as February 1951, Namon Rose provided her 
with an apartment and support money. 
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Now, the statute involved in this case—does your Honor 
not wish to hear argument? 

The Court: Yes, I haven’t stopped you. 

* • * * * • * * * ; • 

Mr. Arness: Definitely, your Honor, she comes within 
the second section of the statute which says living apart 
for justifiable cause or by reason of his desertion; it is 
actually if she is living apart by reason of his desertion at 
that time, that is for justifiable cause. 

The Court: He deserted her, didn’t he? 

Mr. Arness: Yes, your Honor. 

The Court: You don’t contend he must desert her at the 
time of his death, do you? 

Mr. Arness: I contend, your Honor, what is an opera¬ 
tive cause in the beginning may, by subsequent events, 
change and something else become the operative cause of 
the schism. 

The Court: Does the statute say that? 

Mr. Arness: Yes, indeed, your Honor, by specifying the 
time in which you make the inquiry. It doesn’t say if ever 
she is deserted— 

#*#•##*#** 

Mr. Arness: We are looking at the point of time to de¬ 
termine the causative factor at that time. 

The Court: I don’t think the fact she started living with 
another man excuses him from deserting her. 

#*•*••*••• 

The Court: He is talking about misconduct and that is 
misconduct if the wife started consorting with the other 
man before the death of the husband. 

i 

* • • # * * # * * * 

EXCERPTS FROM HEARING OF MAY 20. 1953 

Namozi Rose 

« # * * * * * * * * 

Q. You are presently living with Mrs. Rose, aren’t you? 
A. No. I don’t live with Mrs. Rose. 
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Q. You are living with the claimant in this case. She 
calls herself Mary Elizabeth Rose, does she not? A. I don’t 
know. 

Q. You are living with her aren’t you? A. I am living 
in the same house. 

Q. And you are living with her as man and wife, aren’t 
you? A. No. 

Q. You are not? A. No. 

Q. What is the arrangement? A. What is what? 

Q. What is the arrangement under which you are living? 
A. Well, she lives there. 

Q. She lives there and she lives there with you, isn’t 
that a fact? A. She lives in the house. 

Q. She lives in the same room that you live in? A. No, 
she doesn’t live in the same room. 

Q. Who else lives in the house? A. Four others. 

Q. Who are the four others? A. Three others, I am 
sorry. There is Theodore Smith, Evelyn Smith. 

Q. That is Theodore’s wife, isn’t it? A. That is right. 
And Libbie Smith. 

Q. Libbie Smith? A. Yes. 

The Deputy Commissioner: Who is Libbie Smith? 

The Witness: Theodore’s mother. 

#*•#•*•••• 

By Mr. Phelan: 

Q. Who else lives there? Mary Elizabeth lives there? 
A. Mary Elizabeth lives there. 

Q. Who else? A. And two kids. 

Q. Your two children? A. That is right. 

Q. What are their names? A. Brenda and Linda. They 
are twins. 

Q. And Mary Elizabeth, the claimant in this case, is the 
mother of those twins? A. That is right. 

Q. And you are the father of those twins? A. That is 
right. 


19 


Q. Isn’t it a fact that she went to the hospital under tlje 
name of Mary Elizabeth Rose and had the children under 
that name ? A. That is right. 

Q. Isn’t is also a fact that after the birth of those twins 
and after she was separated from Mr. Sligh, that she went 
into an apartment to live and you paid the rent for that 
apartment and the upkeep of the apartment for the children, 
isn’t that right? A. I don’t know anything about Mr. 
Sligh because I never seen the man in my life. I don’t 
know anything about him. 

Q. When did you get an apartment for Mary Elizabeth 
and the twins and begin paying for it? A. I can’t remem¬ 
ber. I don’t remember the exact date but it was in 1950. 

The Deputy Commissioner: In 1950? 

The Witness: I think it was. 

The Deputy Commissioner: Do you remember the month? 

The Witness: I think it was ’50. 


By Mr. Phelan: 

Q. Wasn’t it right after the twins were born, shortly 
after that? A. No, it wasn’t right after that. It was a 
good while after that. 

Q. Is February 1951 the right date? A. Let’s see, I 
have been over here one year. This is ’53. It must have 
been 1951, because this is 1953. 

Q. Mary Elizabeth testified it was in February of 1951. 
Would that be the correct date? A. Maybe it was, yes. 

Q. And you got her at that time an apartment, began 
paying the cost of the rent of the apartment and the up¬ 
keep and maintenance of the apartment, that is correct is 
it not? A. Yes. 


#••**•••** 

Q. Where did the twins sleep? A. They slept part of 
the time in the room with me in the back room downstairs. 

Q. And where did they sleep the other part of the time? 
A. In the front room. 

Q. In the front room where? A. Downstairs. 
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Q. And you never sleep with Elizabeth? A. No. I don’t 
sleep there much because I work at night. 

Q. You work at night? A. Yes, sir. I have been work¬ 
ing for 12 years at night. I drive a taxicab, too. 

The Deputy Commissioner: When do you sleep? 

The Witness: I don’t get much time to sleep. 

The Deputy Commissioner: You sleep sometime. 

The Witness: Here and there I just catch it. Sometimes 
I go over to my mother. 

The Deputy Commissioner: When you sleep, where do 
you sleep? 

The Witness: In the front room. 

The Deputy Commissioner: At that address? 

The Witness: That is right. 

#••*•••••• 

Q. Isn’t it a fact that you took up your residence and 
took up living entirely in the same house and under the 
same roof with Mary Elizabeth immediately after or very 
shortly after Mr. Sligh was killed? A. I didn’t take up at 
all. I rent the apartment myself. 

Q. You rent the house up there, don’t you? A. That is 
right. 

Q. You pay the rent, don’t you? A. That is right. 

Q. And you sublet to the Smiths? A. That is right. 

Q. And they pay you the rent? A. That is right. 

*•••••*••• 

Q. When did you first meet Mary Elizabeth? A. Di¬ 
rectly after Thanksgiving, sometime, pretty soon after 
Thanksgiving. 

The Deputy Commissioner: What year? 

The Witness: 1949. 

Q. Were you ever introduced to her prior to this occasion 
of Thanksgiving 1949? A. No I never seen her before. 

**####***# 
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The Deputy Commissioner: Mr. Rose, do you know what 
a common-law relationship is? 

The Witness: I guess I do. 

The Deputy Commissioner: You testified that prior to 
the death of Thomas Sligh you had not lived with Mary 
Elizabeth Sligh. After his death—after the death of 
Thomas Sligh—I believe you answered one of Mr. Phelan’s 
questions by saying that you had never lived with Mary 
Elizabeth Sligh, did you? 

The Witness: You mean sleep together? 

The Deputy Commissioner: Lived as man and wife. 

The Witness: No, I never lived with her. 

The Deputy Commissioner: And to this day you haven’t 
lived with her ? 

The Witness: I lived in the house, but I haven’t lived 
with her. 

The Deputy Commissioner: I am going to call to your 
attention some testimony that Mary Elizabeth Sligh gave 
in a hearing here. She was asked the question: 

“Was there any common law wife relationship be¬ 
tween you and him prior to your husband’s death,” 

and she said “No, there was not,” and the next question was 

“After you husband’s death was there such a re¬ 
lationship?” ! 

and she said “Yes,” and she was asked when that relation¬ 
ship began and she said it was shortly after he died, and 
she was asked “How long after he died,” and she said 
“Just a couple of days.” 

Then she was asked “Would you say not more than Pne 
week?” and she said “That is right.” 

Mary Elizabeth Sligh has testified here that she went: to 
live wnth you not more than one week after the death of 
Thomas Sligh. Do you say that isn‘t true? 

The Witness: I don’t know. I mean, I don’t know -what— 

The Deputy Commissioner: You should know. You are 
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the man she said she went to live with, or don’t you know 
what we mean by common law? 

The Witness: You mean living there as a wife. I don’t 
quite get it— 

The Deputy Commissioner: Living there as man and 
wife. The interpretation of common law is that you were 
man and wife—common law wife and husband, that you 
sleep together. 

The Witness: No. 

The Deputy Commissioner: And you do the normal 
things that people who are married by ceremony do. Do 
you say that you haven’t done that? 

The Witness: We haven’t slept together as man and 
wife. 

The Deputy Commissioner: Have you slept together? 

The Witness: No. 

The Deputy Commissioner: Have you slept together at 
all? 

The Witness: Not going to sleep. 

Mr. Chudzik: May I clarify that? Have you had inter¬ 
course with Mary Elizabeth Sligh? 

The Witness: Oh, yes. 

Mr. Chudzik: I think that it the difficulty. 

The Deputy Commissioner: Since the death of Thomas 
Sligh you have had relations with her? 

The Witness : Sure. 

Mr. Phelan: And that has been very regular, hasn’t it? 

The Witness: No. I am getting pretty old. 
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EXCERPTS FROM HEARING OF OCTOBER 9. 1952 

U. S. DEPARTMENT OF LABOR BUREAU OF EMPLOYEES’ 
COMPENSATION DISTRICT OF COLUMBIA WORKMEN *S 

COMPENSATION 

Before the Honorable P. J. Donovan 
Deputy Commissioner for the District of Columbia ; 
Case No. 5966 -SO-Fatal 

i 

Filed Jan. 13, 1954 

(Thomas Sligh, deceased employee) 

Mary Elizabeth Sligh, widow 
Eddie Sligh, father and Annie Lee Sligh, mother, 

Claimants, 

i 

vs. 

i 

Morauer & Hartzell, Inc., Employer, 

Liberty Mutual Insurance Company, Carrier. 

Pursuant to notice, this matter was heard before the Hon¬ 
orable P. J. Donovan, Deputy Commissioner, Bureau of 
Employees’ Compensation, U. S. Department of Labor, at 
Washington, D. C., on the 9th of October, 1952 at 10:10 a.m. 

j 

Appearances: I 

For the Claimants: 

John S. Chudzik, Esq., 805 G- Street, N.W., 
Washington, D. C. 

Everett M. Raff el, Esq., 1010 Vermont Avenue, N.W., 
Washington, D. C. 

For the Respondent: j 

Arthur J. Phelan, 810 Colorado Building, 
Washington, D. C. 

********** 
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Mary Elizabeth Sligh 

#*#*•*##** 

Q. When were you born, Mrs. Sligh? A. May 1, 1930. 
Q. WTiere? A. In Washington. 

Q. Have you lived in Washington, D. C. all your life? 
A. Yes, I have. 

Q. Did there come a time when you married Mr. Sligh? 
A. That is right. 

Q. On what date? A. February 7, 1948. 

Q. Where did the marriage take place? A. 916 Half 
Street, Southeast. 

Q. Is that where the marriage took place, or where you 
resided ? A. That is where we got married. The preacher 
came to the house and married us there. 

• *•••••**• 

Q. How long after your marriage did you reside at 916 
Half Street with Mr. Sligh? A. We lived there until we 
were separated. 

• •*•••*#** 

The Deputy Commissioner: There is admitted in evi¬ 
dence and identified as Exhibit No. 1 of the claimant, Mrs. 
Mary Elizabeth Sligh, a certificate of marriage, No. 319- 
741, indicating that on the seventh day of February, 1948, 
at 916 Half Street, Southeast, Thomas Sligh and Mary 
Elizabeth were united in marriage by the Reverend S. G. 
Smith, 509 Third Street, Southeast, in accordance with the 
license issued by the clerk of the District Court of the 
United States for the District of Columbia. 

(Thereupon the document in question was received in 
evidence and was marked Claimant’s Exhibit 1 and is filed 
in the office of the Deputy Commissioner with the other 
papers in this case.) 

• ••••••*•• 
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Q. After your marriage, how long did you reside at the 
residence at 916 Half Street? A. Until we were separated. 

Q. When did the separation date occur? A. It was in 
September of 1949. 

**•###*#*'* 

Q. Can you tell us in your own words what led up to 
the separation? Can you describe the facts? A. We had 
quite a bit of financial difficulties. We quarreled. He 
drank heavily and just proceeded to throw his money away 
and no matter what I said it didn’t do any good, until the 
date that he left, which was on his payday, he didn’t bring 
any money home at all that day. 

I had been sick in bed with the grippe, and I wanted 
money for rent which was due. I needed money for food, 
also, and he didn’t bring me anything. 

Q. On that day you are referring to, was there any argu 
ment between you and Mr. Sligh? A. Yes, there was. 

Q. As a result of this argument, did anything else occur ? 
A. No, not that I can remember. 

Q. Can you tell us what happened after that argument? 
A. After that argument he said that he was tired of ac¬ 
counting for—in other words he said that he just didn’t 
want to account to anybody for every thing he did and 
what he did with his money, and so he just packed his 
clothes and said he was leaving. 

Q. How much did he pack? What did he take with him 
on that occasion? A. He just took his things, roughly, 
that he would have to work in, just a couple of dress suits 
and shirts. He had quite a few things in the suit case, be¬ 
cause we never did have too much room. 

• *•••*•*** 

2 

Q. You may continue now. A. (continuing) He had some 
things already in his suitcase that he hadn’t ever unpacked 
because we didn’t have too much room. We only had one 
room, and we didn’t have too many drawers or enough 
closet space. He left some bedclothing and, I think it was 
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a couple of shirts and some handkerchiefs and things, odds 
and ends, that he left when he packed to leave. 

• ••••••#•• 

Q. Did you at any time agree with Mr. Sligh to a sep¬ 
aration? A. No, I did not. 

Q. Did you make any attempt to reconcile with Mr. Sligh 
after he left? A. Well, he never said anything to me about 
it, so I never said anything to him. 

Q. May I ask another question on that. Did you see him 
on any occasion after he had left? A. I saw him once when 
he came back to receive his other belongings. 

Q. Can you tell us the approximate date that he returned? 
A. I think it was sometime in October or November, or 
something like that. 

Q. On that occasion, what did he do when he returned? 
A. We talked and then talked quite a while to a friend of 
my aunt’s who was there, and they were very good friends, 
and he sat and talked with him. Then he went and got his 
things and left later that evening. 

The Deputy Commissioner: Was that in October or 
November of 1949? 

The Witness: 1949, that is right. 
##•••••#•• 

Q. Mrs. Sligh, did your husband at any time contribute 
towards your support after he left in September 1949? 
A. No, he left some money to pay his insurance. 

Q. Was that the occasion in October 1949, that you re¬ 
ferred to? A. That is right. 

Q. Besides leaving any money for insurance, did he 
leave anything else? A. No, he didn’t leave me any ac¬ 
tual cash. 

Q. By that you mean there was not anything else that 
he left there? A. He brought me some odds and ends of 
things that I needed. 

Q. Can you tell us what those odds and ends consisted 
of? A. He bought me shoes and he bought me a purse and 
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a few lingerie, and I think it was a dress. He did give me 
a dress. 

Q. On that occasion when he returned in October 1949, 
was there any discussion of a reconciliation between you 
and your husband? A. No, there wasn’t. 

Q. Did you ever say to your husband after that occasion 
in October 1949—I mean did you ever see your husband 
after that occasion in October 1949? A. Saw him passing 
on the street. 

i 

*#*#**#*#'* 

Q. In those passing occasions, were there any conversa¬ 
tions? A. Just hello and how are you and goodbye. 

Q. Mrs. Sligh, let me conclude. After your husband 
left you, was it your intention—was it ever your intention 
to reconcile with the deceased? Would you have taken him 
back if he returned? A. Yes, I would have. 

Q. How long did that feeling exist? Did there ever come 
a time when you changed that feeling? A. No, not actually. 
I would have, even if he had wanted me back, I would have 
had him, up until his death. 

*••#••***« 

Q. Mrs. Sligh, did there ever come a time when you filed 
a divorce action against the deceased? A. Yes, sir. 

Q. Can you tell us when that was filed? A. I think it 
was September or October, 1950. 

#*######* 

Q. Do you recall, if you know, what were the grounds 
for the action? A. Desertion. 

Q. Was that action ever disposed of, as far as you know? 
A. Not that I know of. 

Mr. Phelan: For the record I am willing to stipulate that 
the court records with regard to the divorce will speak for 
themselves, and there will be no necessity for going into 
what was said or done. 

The Deputy Commissioner: Do you agree with that, 
Mr. Chudzik? 
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Mr. Chudzik: I would, yes, since we have established the 
ground of the action. 

The Deputy Commissioner: Before proceeding— 

Mr. Phelan: I think we ought to clear this matter up. 
Accordingly, I think we ought to stipulate that it was 1951 
and not 1950. 

The Deputy Commissioner: Was that 1950 or 1951? 

The Witness: It was a few months before he died. That 
was in 1951, wasn’t it? 

The Deputy Commissioner: He died December 6, 1951. 

The Witness: And that was the same year. 

The Deputy Commissioner: Then you meant to testify 
that this action was filed in 1951 and not 1950? 

The Witness: That is right. I am sorry. 

The Deputy Commissioner: Do I understand it is stipu¬ 
lated that that action was never terminated? 

Mr. Phelan: That is correct. 

Mr. Raffel: Yes, sir. 

Q. In order that I may satisfy myself, in answer to a 
previous question I gave you, it was always your intention 
to reconcile with the deceased—I am only repeating your 
answer. A. Sure. 

Q. Did you file a divorce proceeding, and at the time 
you filed your divorce proceeding, am I still correct that it 
was your intention to reconcile, if that opportunity was 
presented? A. If he had asked me, I would. 

Q. Was it your intention to ask him? A. I didn’t feel 
my pride would let me ask him, because of his leaving me. 

Q. One more question. In that meeting of October 1949, 
were you intimate with your husband on that occasion— 
by that I mean was there a relationship on that occasion? 
A. No. 

#••*•••••• 

Q. After your husband left you, can you tell us how you 
supported yourself? A. I got day’s work here and there. 
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Q. What sort of work were you doing? A. Domestic 
work, or general housework, taking care of children, and 
so forth. 

Q. Was that the only source of your support? A. Yes. 
I didn’t get any support from him. 

Q. Up to the time of your husband’s death, did you solely 
support yourself? A. Yes, I did. 


• **#•#••• 




Q. Your husband came back, you say, in October of 1949? 
A. That is right. 

Q. Was that when he brought you all these pretty things, 
the pair of shoes and the dress and all the rest of it? A.Yes. 

Q. Did he just say that is what you need? A. That is 
right; I had talked on the phone previously and I told hijn 
what I needed, and he didn’t give me any money, but he 
bought me the things. 


* * • * * # • * • ; * 

Q. Mr. Rose wasn’t there? A. No, he wasn’t. 

Q. Where was Mr. Rose that day? A. I don’t know. 
I don’t know. I hadn’t met Mr. Rose then. j 

Q. In October? A. No, I hadn’t. 

Q. WHien did you meet him? A. I met Mr. Rose in No¬ 
vember of that year. 

Q. W 7 here did you meet Mr. Rose? A. A friend of his, 
a friend of mine introduced me to him. He was a friend of 
her husband’s. 

i 

#•*•*##*#* 

Q. All right. W 7 hat are the names of your children, Mrs. 
Sligh? A. Linda and Brenda. 

Q. Linda and Brenda? A. Yes. 

Q. They are twins? A. Yes, sir. 

Q. WTien and where were they born? A. They were 
born in 1950. 

Q. Wliat was the month, the date, and the hospital? 
A. August. 

Q. WTiat day, do you remember? A. August 19. 
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Q. 1950? A. 1950. 

Q. At Gallinger? A. No, at Columbia. 

Q. Columbia in Washington? A. That is right. 

Q. Do your have a birth certificate for the children? 
A. Yes, sir. 

Q. What was the name of the father in that birth certi¬ 
ficate? A. Namon Rose. 

Q. From the time of your husband’s leaving you, you 
say in September of 1949, have you had intercourse with 
any other person, other than Namon Rose? A. No, I have 
not. 

Q. Was your husband acquainted with the fact that since 
October of 1950 or November of 1950, you commenced liv¬ 
ing with Namon Rose, or had your initial intercourse with 
Namon Rose? A. Not that I know of. 

Q. He had no knowledge of it? A. No, not that I know 
of. 

Q. Did your husband ever see you with the two children ? 
A. No. 

Q. To the best of your knowledge, did your husband 
know that you had any children? A. Yes, he did know it. 

Q. About when was he acquainted with that fact, if you 
know? A. I don’t know, but he told me that a friend of his 
had told him. 

Q. When did he tell you that? A. He knew before the 
children were born. 

Q. That you were pregnant? A. That I was pregnant. 

Q. And did he speak to you about it? A. No, he did not. 

##*#*#•##* 

Q. Before Thomas left, did he account to you for the 
money he may have spent? A. During the first few months 
of our marriage he did. 

Q. And that is all? A. That is right. The rest of the 
time he spent his money, he told me, for drinking; but 
whether he did or not, I just don’t know. I know he had 
been drinking. 
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Q. Now, I think you had previously stated at one other 
appearance that you never had any knowledge of his send*- 
ing any money to his parents ? A. That is correct. 

Q. By the way, did Namon Rose ever give you any 
money? A. Yes, he did; before the children were born. ; 

Q. Has he been contributing regularly ever since ? A. To 
the children’s welfare; yes, sir. 

Q. How much does he give you? A. Well, I couldn’t 
say offhand; because it is never any certain amount. 
*••*##*#** 

The Deputy Commissioner: Does he give the money to 
you? j 

The Witness: Yes. 

The Deputy Commissioner: How much does he give you? 

The Witness: I imagine it would range about $15 a week 
for their support. 

The Deputy Commissioner: Averages about $15 per 
week for their support? 

The Witness: Yes, sir. 

*•**•••#>## 

The Deputy Commissioner: It has not been stated that 
it was a formal record. He merely asked the witness if she 
recalled being in this room before. 

You may proceed, Mr. Raffel. 

Mr. Raffel: Thank you. 

By Mr. Raffel: 

Q. Do you recall at that time you made certain state¬ 
ments? You proceeded to speak in front of me and Mr; 
Chudzik and a number of other persons here, isn’t that 
correct? A. That is right. 

Q. Do you recall having made the statement at that time 
that Namon Rose contributed regularly to your support 
in the sum of $25 a week? A. I don’t remember. 

• ••**###•* 

Q. Isn’t it a fact that—where do you live now? A. 2316 
Second Street, Northeast. 
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Q. 2316 Second Street, Northeast? A. That is right. 

Q. How long have you been living there? A. Since 
March 3rd of this year. 

The Deputy Commissioner: Since March 3 of this year? 
The Witness: That is right. 

By Mr. Phelan: 

Q. Who else lives at 2316 Second Street, Northeast? 
A. A Mr. and Mrs. Theodore Smith. 

Q. Mr. and Mrs. Theodore Smith? A. That is right. 

Q. Who else? A. Mr. Rose is there quite frequently. 
Q. Isn’t it a fact that Mr. Rose is there all the time, 
every night? A. Not every night. He is working at night 
most of the time. 

Q. Every time that he is not working at night he is 
there. That is a fact; isn’t it? A. That is true. 

Q. And you and he live there together; and you live 
there in the same room together; isn’t that true? A. No, 
I wouldn’t say that. We don’t stay in the same room. 

Q. Isn’t it a fact that you are living there together as 
man and wife? A. To friends that don’t know we aren’t 
married; they think we are. 

*•**•**#•• 

Q. That is because when they come in you are introduced 
as Mrs. Rose; that is correct, is it not? A. Yes, sir. 

• *#**•*#*• 

Q. But you are living there and Mr. Rose is living there? 
A. That is right. 

Q. Isn’t it a fact that Mr. Rose’s mother lives there? 
A. No. 

Q. Where does she live? A. She lives at 1405 H Street, 
Northeast. 

Q. 1405—was that H or 8th? A. I think it is H. 

Q. However, she does spend a substantial amount of 
time at the Second Street address? A. When I am gone, 
she keeps the children for me. That is the only time she is 
there. 
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Q. When you are away she comes over? A. That is right. 

Q. That is Mr. Rose’s mother? A. That is right. 

Q. WTiere did you live prior to March 3rd, 1952? A. At 
321 18th Street, Northeast. 

Q. 321 18th Street, Northeast. That is right. 

Q. Who lived there? Who were you living with there? 
A. Mr. Rose rented the apartment. I was there myself. 

Q. Mr. Rose rented the apartment? Mr. Rose paid all 
the expenses of that apartment? A. He paid them—that 
is right. 

Q. And you lived there? A. With the children. 

Q. With the children? A. That is right. j 

Q. Isn’t it a fact that he used to come there frequently 
and stay overnight with you? A. On some occasions. 

********* * 

Q. Isn’t it a fact that you now go by and have for some 
time gone by the name of Mary Jackson Rose? A. Some¬ 
times. ' 

Q. Isn’t it a fact that all the time you do, except in the 
case of people who simply refer to you as Mary? A. No; 
some people refer to me as Mrs. Sligh. 

Q. Because they happen to know the fact that you are 
not married? A. That is right. 

Q. But to all others who do not know you are holding 
yourself out as Mary Rose; that is correct, is it not? A. 
That is true. 

Q. Let me ask you whether or not it is a fact that when 
you went to Columbia Hospital for the birth of the twins, 
you told them at Columbia Hospital that you were Mary 
Jackson Rose? A. That is right. 

Q. So that as far back as 1950 you were using the name 
Rose? A. That was the only occasion I used that name. 

Q. That is the only occasion? A. The only occasion. I 
used that name only because I was going in the hospital 
and I wanted to have a married name. 

Q. Wanted a what? A. A marriage name. 
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Q. Of course Mr. Rose was the father of the twins? A. 
That is right. 

Q. Isn’t it a fact also that when you registered the twins 
at the Bureau of Vital Statistics for their birth record that 
you listed the father as Namon Rose and the mother Mary 
Jackson Rose? A. That is true. It came from the hospital. 
They take that while you are still in the hospital. 

• ••#**•#•• 

Q. Do you recall testifying at the informal conference 
here—and Mr. Raffel asked you this question—during 
September and October 1945 he contributed between $10 
and $15 each month to you and your support? 

Mr. Chudzik. May I correct the record, it is not 1945. It 
is 1949. 

By Mr. Phelan: 

Q. Do you recall testifying to that at the informal con¬ 
ference? A. He left the money for his insurance. 

The Deputy Commissioner: What was that? 

The Witness: I was paying his insurance, and he left 
the money for that. 

By Mr. Phelan: 

Q. How much was his insurance ? A. It ran about $6 or 
$8 a month. 

• ••**••*•* 

Q. You told me a minute ago that you did not move to 
the Second Street address until March of 1952? A. That 
is correct. 

Q. Do you recall that in December 1951 you made a state¬ 
ment to the insurance carrier in which you said, “I am now 
living with Namon Rose and being supported by him”? 
A. I remember that I said I was there at that address. 

Q. Do you mean by that that you were living with him 
then at the 18th Street address? A. 18th Street? 

Q. 18th Street. That is what you meant? A. Yes. 

Q. That is where that statement was taken? A. Yes. 
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The Deputy Commissioner: What was the date? 

Mr. Phelan: December 8, 1951. 

i 

#####**#♦* 

j 

Q. You are not working at all now? A. At the present, 
no. 

Q. How long is it since you have worked? A. It has 
been about a month. 

Q. Where did you last work? A. Well, I didn’t do any 
actual out work. I just took care of some kids for my 
friends and they paid me. 

Q. Took care of some children, and they paid you? A. 
Yes. '• 

Q. When did you last do some out work? Isn’t it a fact 
that you didn’t work out since before the twins w r ere born? 
A. Yes, I worked out after they were born. 

Q. How long? A. Until they were about six months old. 

Q. Then you haven’t worked out since that time? A. Not 
actually for a straight salary. ; 

Q. During that period the money that you have had to 
live on has all come from Mr. Rose, that is correct, is it 
not? A. The money that I have lived on was what I have 
made here and there, just like I told you. He supports 
the twins. 

Q. W 7 hat was that? A. He supports the twins. 

Q. He supports the twins? A. Yes. 

Q. How do you differentiate when you go to the grocery 
store between the monev vou make and the monev he gives 
you for the support of the twins? A. I can just about 
average how much it takes for myself. 

Q. Just how do you do that? You buy one lamb chop 
for yourself, or something else? A. Usually the kids do 
eat something different, because they don’t like what I like. 

Q. I am not speaking of the kids. I am speaking of Mr. 
Rose. A. He buys for himself. 

Q. You buy for yourself? A. Sometimes I give him the 
money, if I don’t have anyone to stay with the children, 
I give him the money; or Mr. or Mrs. Smith, and they stop 
in the store for me. 
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Q. When you earn a few dollars sitting around with 
some of your friends’ children, and when you are hungry 
you use that money to buy some food for yourself, is that 
right? A. Yes. 

Q. When his mother comes over there and she takes care 
of the children and she gets hungry— A. She brings her 
own food. 

Q. She wouldn’t think of using any of your money or 
any of your food or anything? A. She doesn’t. 

Q. She brings her lunch? A. She really does. She brings 
her lunch. 

Q. Suppose she sits there through dinnertime? A. She 
brings enough—usually she is back home by dinnertime. 

Q. Assuming that she does have to stay there through 
dinnertime— A. She just waits until she gets home. She 
never eats any, unless she brings enough to eat. 

Q. What makes you so certain that it was October 1949 
that Mr. Sligh came to get his belongings and things out 
of the place where you were living at that time? A. Be¬ 
cause I remember exactly, it was just about a month after 
he had left. 

Q. It was about a month after he had left? A. Yes. 

Q. Then it was shortly after that that you met and be¬ 
gan having intercourse with Mr. Rose, is that correct? 
A. That is true. 

Q. The twins were conceived rather promptly after that, 
is that correct? A. The following year, August of the 
following year. 

Q. They were born August of the following year. I said 
conceived. A. Oh, yes, sir. 

Q. Isn’t it a fact that since the death of Thomas Sligh, 
you have received the proceeds of an insurance policy from 
his estate? A. Yes. 

Q. How much was that? A. A thousand dollars. 

Q. Isn’t it a fact, also, that the reason you received that 
payment was because he had listed no dependents? A. I 
really don’t know. 
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Q. Isn’t it a fact that the reason you received that pay¬ 
ment was because he had listed no dependents with the in¬ 
surance carrier? A. I really don’t know. I was not in¬ 
formed of that. 

Q. Wasn’t that explained to you? A. No, it wasn’t. 

The Deputy Commissioner: Mrs. Sligh, you have testi¬ 
fied that since about March 3, 1952, you are living at 2316 
Second Street, Northeast? 

The Witness: That is right. 

The Deputy Commissioner: And that immediately prior 
to that you lived at 321 18th Street, Northeast? 

The Witness: Sure. 

The Deputy Commissioner: How long did you live at 
321 18th Street? 

The Witness: I moved there in—I think it was the first 
of April of 1951. 

The Deputy Commissioner: Then you lived at 321 18th 
Street from April 1 of 1951 until the early part of Marph 
1952? 

The Witness: That is right. 

The Deputy Commissioner: Prior to April 1 of 1951, 
where did you live? 

The Witness: April 1, 1951— 

The Deputy Commissioner: Before that. 

The Witness: Before that I was living with my aunt at 
916 Half Street, Northeast. 

The Deputy Commissioner: That is where you were liv¬ 
ing at the time you were married? 

The Witness: That is correct. 

The Deputy Commissioner: During that entire time you 
lived at 321 18th Street, from April 1 of 1951 until the 
early part of March 1952, had Mr. Pose rented that apart¬ 
ment during the entire time? ; 

The Witness: He rented the apartment himself for me 
and the children because the place where we were living 

with my uncle was too crowded. 

* # * * • # # * • | • 
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Q. From the date of the desertion of your husband in 
September of 1949, how long was it after that period that 
you met Mr. Rose? A. It was in early November. 

Q. Of what year? A. That same year. 

Q. On approximately how many occasions were you inti¬ 
mate with Mr. Rose? 

The Deputy Commissioner: "When, Mr. Attorney? 

Mr. Chudzik: Between the period of September 1949 up 
until December 6, 1951. A. On the occasion of the twins, 
when the twins— 

By Mr. Chudzik: 

Q. Was that the one and only occasion of relationship? 
A. That I can remember right offhand, yes, sir. 

The Deputy Commissioner: Are you testifying that prior 
to the birth of the two children in August of 1951, that 
you were intimate with Mr. Rose on only one occasion? 

The witness: On that occasion wdien tliev w’ere— 

* 

The Deputy Commissioner: Conceived. 

The Witness: Conceived. 

The Deputy Commissioner: Only one time? 

The Witness: Before the children. 

Bv Mr. Chudzik: 

Q. Mrs. Sligh, w r as there any common-law wife relation¬ 
ship between you and Mr. Rose prior to your husband’s 
death? A. No, there was not. 

Q. After your husband’s death, w^as there such a re¬ 
lationship? A. Yes. 

The Deputy Commissioner: When did that relationship 
begin? 

The Witness: What do you mean “common-law”? 

The Deputy Commissioner: Yes. 

The Witness: It was shortly after he died. 

The Deputy Commissioner: Shortly after Mr. Sligh 
died? 
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The Witness : That is right. 

The Deputy Commissioner: How long? What do yoU 
mean by “shortly”? 

The Witness: Just about a couple of days. I know be- 

* cause he came to Mr. — 

The Deputy Commissioner: Would you say not more 
than one week after he died? 

► The Witness: That is right. 

The Deputy Commissioner: He died on December 6, 
1951. Do I correctly understand you to say that approxi¬ 
mately one week later, or about December 13, 1951, you 
began to live in common law with Mr. Rose? 

The Witness: That is right. 

p & 

**###**#** 

Q. Mrs. Sligh, had any agreement ever been reached be T 

* tween you and Mr. Rose as to the amount of his support? 
A. No, there hasn’t been. 

Q. Has he on occasions contributed as much as $25 per 
week? A. On some occasions, yes, sir. 

► Q. But the average—what would the average be over 
a month? A. Over a month. I imagine it would be about 
$45 or $50 for .just all the expenses—except I am not in¬ 
cluding rent. 

The Deputy Commissioner: Is that in addition to the: 
L rent? 

The Witness: That is in addition to the rent. 

I I 

By Mr. Chudzik: 

Q. He pays the rent, and it is his contribution that you 
are speaking of that he makes in cash? A. That is right,; 

* the food and clothing for the children. 

• • • * * # * # « •; 

* Q. You were asked by Mr. Chudzik whether or not from 
November 1949 until December 6, 1951 you could tell the 
number of times you had intercourse with Mr. Rose and 

* you answered the only time you could remember was when 



the twins were conceived; do you want to let that answer 
stand? A. Before the twins, when the twins were con¬ 
ceived. I don’t remember if there was any other occasion. 
It was not—you know— 

Q. Isn’t it a fact that you were living in the same apart¬ 
ment with him from April 1951 on to December 1951? A. 
No, we didn’t actually live together until after the death 
of my husband. 

Q. He was paying the rent for this apartment? A. Yes, 
he did. 

Q. He would come there, and you testified that many 
nights he stayed all night. A. I didn’t say that. 

Q. You testified that he stayed overnight on a number 
of occasions. A. He works at night. 

Q. What are his hours? A. His hours are alternating. 
He works mostly at night, works from seven in the morn¬ 
ing until three in the evening. He has two weeks of that. 

Q. 7 a.m. to 3 p.m. A. That is right; and then from 
3 p.m. until 11 p.m. at night; and then from 11 p.m. until 
7 a.m. in the morning. 

Q. So that every third week he works at night? A. That 
is right. 

#**##*###* 

Ravella Chambers 

#####**#** 

By Mr. Chudzik: 

Q. How old are you? A. I am 25 years old. 

Q. Are you any relative to Mrs. Mary Elizabeth Sligh? 
A. Yes, I am. I am her sister. 

Q. Were you present at the marriage of your sister and 
Mr. Thomas Sligh? A. Yes, I was. 

Q. Where did that marriage take place? A. In our 
home. 

Q. At what address, do you recall? A. 916 Half Street, 
Southeast. 
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Q. Did you occupy a room at the same address that your 
sister lived? A. That is right, I did. 

i 

• **##**•** 

Q. From your own knowledge, do you know if Mr. 
Thomas Sligh lived at that address? A. Yes, I know 
definitely. 

Q. Did you see him leave? A. Yes, I did; I was there. 

Q. What did he do? Can you tell us? A. What do you 
mean—how it started? 

Q. In your own words, can you tell us how it started? 
What led up to it? A. He would drink rather heavily, and 
it was money problems and my sister was sick in the bed 
at the time he left. He just packed up and left. They 
was arguing about money as usual because he would 
drink very heavily, and very seldom would he bring any¬ 
thing home to support her a whole full week until he had 
another payday. So the money was what they were argu¬ 
ing about and he said he was sick and tired of her arguing 
about the money and he just packed up and left. 

• *###*•*•« 

Q. Was there any talk between your sister and Thomas 
Sligh about reconciling? A. Well, not exactly, but I 
mean—I don’t know—he didn’t seem like he had anything 
in his heart about what happened; but he would admit he 
was sorry for ever leaving her. 

Q. Can you tell us if he ever returned after that occa-; 
sion that you are speaking of? A. What do you mean? 
Returned to stay? 

Q. Returned again? A. Yes, he did. He same back 
several times since then. 

Q. Can you tell us approximately the dates that he 
returned? A. I can’t remember exactly the times, but 
it wasn’t long after they had separated. It was about 
the last part of September and then on up he would see 
her occasionally until December. 

• • • * # • * « • *: 
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Q. Do you know Namon Bose? A. Yes, I do. 

Q. Can you tell us when you first met him? A. Well, 
I didn’t meet Mr. Rose until about a little before 
Christmas. 

The Deputy Commissioner: A little before Christmas? 

The Witness: Wait now, to be definite; no, no, I am 
wrong. When I met Mr. Rose in person it w T as about in 
January of 1950. 

Q. During that two-year period, restricting yourself 
to the two-year period of approximately December 1949 
through December 1951, can you tell us under what names 
your sister went? Do you know the names she used in any 
relationship—business or social? A. She used her hus¬ 
band’s name. 

Q. What would that name be? A. Sligh. She is Mary 
Sligh. 

Q. Had she also used the name of Mary Jackson Rose? 
A. Yes, she did. 

**•##•*••• 

Q. From your knowledge can you tell us if she received 
any support from Mr. Sligh? A. He did. He would come 
by the house and leave shoes and things and would go 
down and buy what she needed. 

#*•#**•*•* 

Q. Mrs. Chambers, you testified that after the separa¬ 
tion—are you able now to put a month on the separation? 
Was it September or October, or when was it, to the best 
of your knowledge? A. It wasn’t September. 

Q. You said a minute ago it wasn’t September. Now, do 
you want to change that? A. It was in between Septem¬ 
ber and October, but— 

Q. In between September and October? A. Yes. 
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Q. Following that, for quite some time, Mr. Sligh came 
around to the house. Everything was quite congenial, 
was it not? A. That is right. 

Q. He came there on several occasions? A. That is 
right, he did. 

Q. On those occasions he would sit down and talk with 
you and talk with her and talk with your aunt and— A. 
That is right. i 

Q. —carry on just about as he did when he lived there? 
A. That is right. 

Q. On those occasions you did see him buy her clothes 
and shoes? A. Yes. 

#**#«*##•• 

Q. On those occasions did he go in a room with her 

and have a private conversation with her? A. Yes. 

• **#*•**•• 

Q. Did you ever hear any talk about his coming backj 
or wanting to come back? You said he was sorry. 

Yes, he acted as though he wanted to come back and then 
again he acted as though he were ashamed. He just didn’t 
want to come out and tell her. 

Q. He was ashamed? A. Yes. 

*•*##**#•* 

Q. You say those visits continued on up into December? 
A. That is right. 

Q. In the meantime your sister had met Namon Rose? 
A. Yes. i 

Q. Let me ask you: Was there any opportunity during 
that period from September to December when he used 
to come to the house for them to have had intercourse in 
the room when they -were in there alone together? A. 
Who was that? 

Q. Thomas Sligh and Mary. A. I don’t know. 

Q. You don’t know what went on in the room? A. That 
is right. You don’t know what went on behind closed 
doors. They went in the room and closed the door. 

Q. So it is perfectly possible that during those visits 
they might have had intercourse themselves? A. That 
is right. 
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Q. There was plenty of opportunity for them to do that, 
is that true? A. Yes. 

• *••*•**•• 

Q. What was the arrangement there at the 18th Street 
address? How were the rooms arranged? Was it an 
apartment? A. Yes, three rooms. 

Q. What was the room setup, and how were the rooms 
arranged? Who lived there? A. My sister and her twins. 

The Deputy Commissioner: What were the three rooms, 
Mrs. Chambers, if you know? Did they have a kitchen? 
The Witness: A kitchen. 

The Deputy Commissioner: A living room? 

The Witness: No, it was a living room, a bedroom and 
a kitchen. 

The Deputy Commissioner: One bedroom? 

The Witness: That is right. 

*•*•**•#•* 
EXCERPTS FROM HEARING OF JUNE 10. 1353 

Namon Rose 

**•#**•#** 

Q. Mr. Rose, it is my understanding that on August 29, 
1942, you were married to one Sadeie Boddie, the ceremony 
having been performed in the District of Columbia by the 
Reverend C. P. Murray, is that correct? A. Yes, sir. 

Q. Had you ever been married prior to August 29, 
1942? A. No, sir. 

Q. Now, it is my further understanding that on Septem¬ 
ber 1, 1948, you, Namon Rose, filed suit for divorce, 
Sadeie, is that correct? A. I filed it. I think it was then. 

Q. It is my further understanding that limited divorce 
was granted on November 15, 1949, subject to the time 
element of the District of Columbia divorce laws; that on 
March 21, 1952, absolute divorce was granted by Judge 
Matthews to become effective six months thereafter, is 
that correct? A. Yes, sir. 
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COUNTERSTATEMENT of case 

On December 6, 1951 Thomas Sligh while employed, sps- 
tained injuries from which he died the same day. His 
widow, the appellee Mary Elizabeth Sligh (hereinafter 
called “claimant”) filed claim for compensation pursuant 
to the provisions of the Longshoremen’s and Harbor 
Workers’ Compensation Act, 44 Stat. 1424, 33 U. S. C. sec. 
901 et seq., as made applicable to the District of Columbia 
by the Act of May 17, 1928, 45 Stat. 600, D. C. Code 36-501. 

The insurance carrier controverted the claim upon the 
ground that claimant was not the widow within the meaning 
of the act. The deputy commissioner pursuant to the pro- 


( 1 ) 
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visions of the law held hearings and upon the evidence 
adduced filed the compensation order complained of in 
which he found that claimant was such widow and awarded 
her compensation up to the time of her re-marriage. The 
deputy commissioner in said order found the facts to be in 
part as follows: 

“That on December 6, 1951, Thomas Sligh, # # # 
while performing service for the employer as a laborer, 
sustained personal injury # • which injuries re¬ 

sulted in his death the same day; * * * that Mary 
Elizabeth Sligh, who was born on May 1, 1930, was 
married to the decedent on February 7, 1949 [1948]; 
that in September 1949 the employee deserted her and 
at the time of his death on December 6, 1951, she was 
living apart from him for justifiable cause; that in 
November 1949, Mary Elizabeth Sligh began illegally 
consorting with one Namon Rose; that on December 
13, 1951, one week following the death of her husband 
on December 6,1951, Mary Elizabeth Sligh and Namon 
Rose began living together in the District of Columbia; 
that Namon Rose was legally married to one Saddie 
Boddie on August 29,1942; that he filed suit for divorce 
from Saddie Boddie on September 1, 1948, and was 
granted a limited divorce on November 15, 1949; that 
on March 21, 1952, he was granted an absolute divorce 
which became effective 6 months thereafter, or on Sep¬ 
tember 21, 1952; that from December 13, 1951, to Sep¬ 
tember 21, 1952, inclusive, Mary Elizabeth Sligh and 
Namon Rose lived together in the District of Columbia 
and illegally consorted; that effective September 22, 
1952, they consummated a common-law marriage and 
thereafter continued to live together; that Mary Eliza¬ 
beth Sligh is known to her friends as Mrs. Rose; that 
as the surviving wife of the deceased employee she is 
entitled to receive death benefits at the rate of $16.34 
per week (35 per cent of $46.68), for 41-4/7 weeks, from 
December 6, 1951, to September 21, 1952, inclusive, 
amounting to $679.28; that in view of her remarriage 
she is entitled under sec. 9(b) of the Act to receive two 
years’ compensation in a lump sum, or compensation 
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for 104-2/7 weeks, at the rate of $16.34 per week, from 
September 22, 1952, to September 21, 1954, inclusive, 
amounting to $1,704.03, this amount to be paid in addi¬ 
tion to the amount of $679.28 as found above * * V’ 

The employer and insurance carrier, appellants (plain¬ 
tiffs below), brought a proceeding for judicial review of 
said order pursuant to section 21(b) of the compensation 
law, 33 U. S. C. sec. 921(b). The court below sustained the 
award. This appeal followed. 

STATUTE INVOLVED 

Section 2(16) of the Longshoremen’s and Harbor 
Workers’ Compensation Act of March 4,1927, 44 Stat. 1424, 
33 U. S. C. sec. 902(16) as made applicable to the District 
of Columbia by the Act of May 17, 1928, 45 Stat. 600, D. C. 
Code 36-501, which provides as follows: 

“The term ‘widow’ includes only the decedent’s wife 
living with or dependent for support upon him at the 
time of his death; or living apart for justifiable cause 
or by reason of his desertion at such time.” 

SUMMARY OF ARGUMENT 

The deputy commissioner’s finding that claimant was the 
widow of the deceased employee is supported by the record 
and is consistent -with the law as construed by the United 
States Supreme Court. His order therefore is proper. ! 

ARGUMENT 

I 

The deputy commissioner properly found from the evidence 
that claimant was the widow of the deceased employee within 
the meaning of the Act. 

i 

(A) The Evidence 

Mary Elizabeth Sligh, the claimant as the surviving wife 
of the deceased employee, testified in part as follows: 

That she married the deceased employee on February 7, 
1948 at 916 Half Street, Southeast [Washington, D. C.] 
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(J. A. 24 *); that she and the deceased lived at the above 
address until September of 1949 when they separated 
(J. A. 24); that the separation occurred in September of 
1949; that 

“We had quite a bit of financial difficulties. We 
quarreled. He drank heavily and just proceeded to 
throw his money away and no matter what I said it 
didn’t do any good, until the date that he left, which was 
on his payday, he didn’t bring any money home at all 
that day. 

I had been sick in bed with the grippe, and I wanted 
money for rent which was due. I needed money for 
food, also, and he didn’t bring me anything.” (J. A. 25) 

that, after an argument that day, he said he was tired of 
accounting for everything he did and what he did with his 
money, and “so he just packed his clothes and said he was 
leaving” (J. A. 25); that she at no time agreed to a separa¬ 
tion; that she saw him once in October or November of 1949 
when he came back to get his other belongings, he sat and 
talked with her and a friend of her aunt, then got his things 
and left (J. A. 26); that, other than giving her a few articles 
of wearing apparel, he did not contribute toward her sup¬ 
port after he left in September of 1949; that there was no 
talk of a reconciliation between them on the occasion when 
he returned for his belongings (J. A. 26 to 27); and she 
would have taken him back if he had returned (J. A. 26); 
that in September or October of 1951 she filed an action for 
divorce on the ground of desertion but never heard whether 
the action was ever disposed of [it was stipulated that the 
action was never terminated] (J. A. 27 to 28); that at the 
time she filed suit it was still her “intention to reconcile” 
if that opportunity was presented (J. A. 28); that after the 
deceased left her she supported herself by doing domestic 
work, taking care of children, etc. (J. A. 28 to 29); that she 
and Namon Rose did not live together until after the death 


# J. A. refers to the Joint Appendix appended to appellants’ brief. 
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of her husband although Rose paid the rent and gave her 
money for the support of the twin children (J. A. 28, 40). 1 

Ravella Chambers, a witness called by the claimant, tes¬ 
tified in part as follows: 

That she is the sister of the claimant and lived at 916 
Half Street, Southeast, when the deceased employee left 
her sister (J. A. 40 to 41); that 

i 

“He would drink rather heavily, and it was money 
problems and my sister was sick in the bed at the time 
he left. He just packed up and left. They was arguing 
about money as usual because he would drink very 
heavily, and very seldom would he bring anything home 
to support her a whole full week until he had another 
payday. So the money was what they were arguing 
about and he said he w'as sick and tired of her arguing 
about the money and he just packed up and left.’' 
(J. A. 41). 

(b) The Law 

The question of the circumstances in which a deserted 
wife is entitled to compensation under the Longshoremen’s 
Act upon the death of her husband has been before the 
courts upon several occasions: Travelers Insurance Co. v, 
Norton, 34 F. Supp. 74 (Pa. 1940); Associated Operating Co, 
v. Lowe, 52 F. Supp. 550 (N. Y. 1943), affirmed 138 F. 2d 916 
(C. A. 2, 1943); Ryan Stevedoring Co. v. Henderson f 138 F, 
2d 348 (C. A. 5,1943); American Mutual Liability Ins. Co. v. 
Henderson, 141 F. 2d 813 (C. A. 5, 1944); Moore Dry Dock 
Co. v. Pillsbury, 169 F. 2d 988 (C. A. 9,1948); Thompson v, 
Lawson, 205 F. 2d 527 (C. A. 5,1953), affirmed 74 S. Ct. 555, 
— U. S. —. 

Whatever may have been the construction given formerly 
to the definition of “widow” in the Compensation Act, the 

1 According to the transcript of testimony taken at the hearing 
on October 9, 1952, the widow testified as to intimacy with Rose 
on only one occasion between date of desertion and date of her 
husband’s death—which was the occasion when the twins were 
conceived. (Transcript 10/9/52, at p. 64). 


decision of the Supreme Court in the Thompson case, supra, 
renders the discussions in such former opinions academic. 
In the Thompson case the court stated that the status was 
not to be determined upon the basis of what effect the con¬ 
duct of the wife subsequent to the desertion would have upon 
her status as such wife in “legal issues arising under State 
domestic relation law.” In other words, what the wife’s 
status would be under the same circumstances if this were a 
domestic relations case, is immaterial. (This statement in 
effect appears to overrule Weeks v. Behrend , 77 U. S. 
App. D. C. 341,135 F. 2d 258 (1943) which held in substance 
that the words in the Compensation Act “justifiable cause” 
were used in the “matrimonial offense” equivalent.) 

Continuing, the Supreme Court stated in the Thompson 
case that the “marital conduct” of the wife after the deser¬ 
tion was not the determining factor. It stated that “the 
essential requirement (for compensation) is a conjugal 
nexus between the claimant and the decedent subsisting at 
the time of the latter’s death.” The court then continued 
to point out that the claimant in the case before it, by a 
purported (ceremonial) remarriage, made a “conscious 
choice to terminate her prior conjugal relationship by em¬ 
barking upon another permanent relationship.” 

By emphasizing that it was not “assessing the marital 
conduct of the parties” and then referring to the “conscious 
choice” by the wife of another permanent relationship, in¬ 
consistent with the status of wife of the first husband, the 
court in effect w^as stating that a temporary or indefinite liai¬ 
son not amounting to a conscious choice of a change of 
status, w’ould be insufficient to change the status of a de¬ 
serted wife so as to deprive her of her right to compensa¬ 
tion upon the death of her husband. In the instant case the 
deputy commissioner found (J. A. 7) (and appellants have 
nowhere challenged such finding) that the claimant and the 
“other man” did not begin living together until after the 
death of her husband, although prior thereto she had been 
consorting with him. (id). The findings have support in 
the record (J. A. 38, 39) and as stated have not been chal¬ 
lenged. 
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Since the claimant admittedly did not live with the other 
man in a conscious choice to create or embark upon another 
permanent relationship, until after the death of the de¬ 
ceased there was no more than immoral conduct, not amount¬ 
ing to a change in status. The fact that twins resulted from 
such conduct and that the other man thereafter contributed 
to their support would not retroactively change the nature 
of the conduct from mere immorality to a conscious choice 
of a permanent change in status. The widow was willing 
to take her husband back and until his death maintained an 
intent to reconcile their differences (J. A. 27). 2 


2 In its brief and argument in the Supreme Court in the Thompson 
case, the Government suggested that although the embarkation by 
the wife upon a bigamous or common law marriage with another 
man prior to the longshoreman’s death terminates her status as the 
statutory “widow” as a matter of law, it is within the province 
of the Deputy Commissioner to draw the necessary inferences from 
conduct which less conclusively demonstrates an intent upon her 
part to renounce in fact her legal relationship to the longshoret 
man. The Court in accepting our view on the first proposition 
did not in terms pass upon the second. While we adhere to this 
position, it does not, however, assist appellants here. The Deputy 
Commissioner drew the inference from the record that the claimant 
was living apart for justifiable cause at the time of the longshore¬ 
man’s death (i.e., that there had not been the conscious choice to 
terminate the prior conjugal relationship). The evidence before 
him, unlike that before the Deputy Commissioner in Thompson !, 
did not compel a contrary inference. Consequently, his deter¬ 
mination is conclusive. Cf. O'Leary v. Brovm-Pacific-Maxon, 340 
U.S. 505; Cardillo v. Liberty Mutual Ins. Co., 330 U.S. 469; Del 
Vecchio v. Bowers, 296 U.S. 280; South Chicago Co. v. Bassett, 309 
U.S. 251; UHote v. Crowell, 286 U.S. 528, explained in The Ad * 
miral Peoples, 295 U.S. 649, 653-654. 
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CONCLUSION 

It appearing therefore that the finding of the deputy 
commissioner to the effect that the surviving wife was the 
*‘widow’’ within the meaning of the Act is supported by the 
record and is consistent with the holdings of the United 
States Supreme Court, the order of the court below sustain¬ 
ing the deputy commissioner’s order was proper and should 
be affirmed. 
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